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1.

Underlying Strategic Objectives of EIOPA’s policy proposals in this
Final Report

. On 24 February 2016, EIOPA was asked with a formal “"Request for Advice” by the

European Commission to provide technical advice on possible delegated acts to
further specify the following provisions of the Insurance Distribution Directive
(IDD):

e Product Oversight and Governance, Article 25, IDD;
e Conflicts of Interest, Articles 27 and 28, IDD;
e Inducements, Article 29(2), IDD; and

e Assessment of suitability and appropriateness and reporting, Article 30, IDD.

. EIOPA places consumer protection, both through prudential and conduct of

business regulation, at the centre of its strategy. Misconduct by firms may not only
harm individual consumers, but may also have a wider prudential impact, posing a
threat to the stability of the financial sector. Notwithstanding the fact that the
Commission requests advice of a technical nature from EIOPA, EIOPA sees this
advice as also actively contributing to the completion of a single rulebook on
consumer protection, namely through the implementation of the IDD.

. EIOPA has developed its policy proposals in view of EIOPA’s strategic objectives

and priorities as outlined in EIOPA’s annual work programme for 2016, in
particular the objective "to ensure transparency, simplicity, accessibility and
fairness across the internal market for consumers”.

. In this respect, the focus is on the objectives, firstly, to “"provide a framework for

better governance, suitability and accessibility of insurance products for
consumers” and, secondly to "develop a framework for proper selling practices for
direct sellers and intermediaries ensuring that advice to consumers is based on
what best suits their needs and profiles”.

. The detailed policy proposals on product oversight and governance arrangements

pursue the first objective to provide a framework for better governance of
insurance products. They aim to ensure that the interests of customers are taken
into consideration throughout the life cycle of a product, namely the process of
designing and manufacturing the product, bringing it to the market and monitoring
the product once it has been distributed. The inclusion of the provisions of EIOPA’s
Product Oversight & Governance (POG) Preparatory Guidelines in the technical
advice, is in line with EIOPA’s objective of the Guidelines providing early guidance
and supporting national authorities and market participants with the
implementation of POG requirements in preparation for the formal requirements
provided for in the IDD.

. The policy proposals on conflicts of interest, inducements as well as

suitability/appropriateness assessment pursue the second objective. They aim to
ensure that distribution activities are carried out in accordance with the best
interests of customers and that customers buy insurance products which are
suitable and appropriate for the individual customer.
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7.

8.

Taking into consideration that inducements have the potential to cause a conflict of
interest between the interests of distributors and their customers, the policy
proposals aim to ensure that any detrimental impact, stemming from the payment
of inducements, on the quality of the service provided to the customer is mitigated
from the outset.

The policy proposals further specifying the suitability/appropriateness assessment,
ensure that the insurance intermediary or insurance undertaking obtains all
relevant information necessary to assess whether a specific insurance-based
investment product is suitable or appropriate for a specific customer. This
approach helps, for example, to ensure that insurance intermediaries or insurance
undertakings do not request more information from the customer than needed to
provide good quality advice to the customer or information requests are not
duplicated. This will further enhance the quality of service provided to the
customer, thereby strengthening the framework for proper selling practices.
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2.

Background

. On 30 June 2015, the European Parliament and the Council Presidency reached an

agreement on a draft Directive establishing new improved rules on insurance
distribution (the “Insurance Distribution Directive” - hereafter “IDD”)?. Subsequent
to this trilogue agreement being reached, the final legislative proposals of the IDD
were approved by the European Parliament on 24 November 2015 and by the
Council of the EU on 14 December 2015. The IDD was published on 2 February
2016 in the Official Journal of the European Union and entered into force on 23
February 2016.

. The deadline for Member States transposing IDD is 23 February 2018. IDD

effectively replaces the Insurance Mediation Directive (IMD)® as the IMD is
repealed from the date of transposition. In addition, the amendments made to the
Insurance Mediation Directive (IMD) via Article 91 of Directive 2014/65/EC (“MiFID
II") were also deleted from the IMD with effect from 23 February 2016.

. The IDD establishes new rules on insurance distribution and seeks to:

e Improve regulation in the retail insurance market and create more
opportunities for cross-border business;

e Establish the conditions necessary for fair competition between distributors of
insurance products, for example, through an extension of the Directive to
direct sales; and

e Strengthen consumer protection, in particular with regard to the distribution of
insurance-based investment products (IBIPs).

. Certain elements of the IDD need to be further specified in delegated acts to be

adopted by the Commission. These include:

e Product Oversight and Governance (Article 25(2));

e Conflicts of Interest (Article 27 and 28(4));

e Inducements (Article 29(4)); and

e Assessment of suitability and appropriateness and reporting to customers
(Article 30(6)).

EIOPA received a formal request (*"Mandate”)* from the European Commission on
24 February 2016 to provide technical advice to the Commission by 1 February
2017 on the possible content of the delegated acts.

. The Commission invited EIOPA to build on the results of previous work that has

already been carried out by EIOPA (e.g. EIOPA’s previous technical advice on

2 Directive 2016/97 of the European Parliament and of the Council of 20 January 2016 on insurance distribution
(recast): http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016L0097&from=EN
3 Directive 2002/92/EC of the European Parliament and of the Council of 9 December 2002 on insurance mediation

4 Request for EIOPA Technical Advice on possible delegated acts concerning the Insurance Distribution Directive:

https://eiopa.europa.eu/Publications/Requests%?20for%20advice/I-EIOPA-2016-

073%20COM%20Letter%20IDD%20%28GBE%?29.pdf
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conflict of interests in direct and intermediated sales of insurance-based
investment products ("IMD 1.5")° and EIOPA’s Preparatory Guidelines on Product
Oversight & Governance arrangements by insurance undertakings and insurance
distributors®).

7. In addition, EIOPA was invited under the Commission’s mandate to achieve as
much consistency as possible in the conduct of business standards for insurance-
based investment products under IDD on the one hand and financial instruments
under MIiFID II on the other, where there is no fundamental difference in the
wording of the provisions in the IDD and corresponding provisions in MiFID II.

8. As regards MIFID II, the following draft delegated acts are of relevance to the
technical advice on the delegated acts on IDD and have been adopted by the
Commission:

e Draft Commission Delegated Directive supplementing Directive 2014/65/EU
with regard to safeguarding of financial instruments and funds belonging to
clients, product governance obligations and the rules applicable to the provision
or reception of fees, commissions or any monetary or non-monetary benefits’;

e Draft Commission Delegated Regulation supplementing Directive 2014/65/EU as
regards organisational requirements and operating conditions for investment
firms as defined terms of the purposes of that Directive®.

9. In order to provide stakeholders with an early orientation on issues that will need
to be addressed in the technical advice to the Commission and to gather feedback
from the market, EIOPA published an online survey in January 2016 (the results of
which have also been published online)®.

Cost-benefit analysis

10.EIOPA was requested by the Commission to support its Technical Advice to the
Commission with data and evidence on the potential impacts of proposals
identified, including an assessment of the relative impacts of different options
where this is appropriate. Where impacts might be substantial, the Commission
requested, where feasible, that EIOPA provide quantitative data. The provision of
such data and evidence will aid the Commission in preparing an Impact
Assessment on the measures it shall adopt.

5 https://eiopa.europa.eu/Publications/Opinions/EIOPA-15-

135 Technical%?20Advice%20%20Impact%20Assessment conflicts of interest version%20for%20COM%20(2).pdf
% Final Report on the Public Consultation on Preparatory Guidelines on product oversight and governance arrangements
by insurance undertakings and distributors:
https://eiopa.europa.eu/Publications/Reports/Final%?20report%200n%20PO0G%20Guidelines.pdf

7 COMMISSION DELEGATED DIRECTIVE (EU) .../... of 7.4.2016 supplementing Directive 2014/65/EU of the European
Parliament and of the Council with regard to safeguarding of financial instruments and funds belonging to clients,
product governance obligations and the rules applicable to the provision or reception of fees, commissions or any
monetary or non-monetary benefits

8 COMMISSION DELEGATED REGULATION (EU) .../... of 25.4.2016 supplementing Directive 2014/65/EU of the
European Parliament and of the Council as regards organisational requirements and operating conditions for
investment firms and defined terms for the purposes of that Directive

° https://eiopa.europa.eu/Pages/Consumer-Protection/Online-survey-Call-for-Advice-from-EC-IDD.aspx
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11.EIOPA has included a high-level assessment of possible impacts in Annex I. In
developing this submission, EIOPA has also built upon the responses/data received
to the public consultation on the costs and benefits of its proposals, the impact
assessment work undertaken by the Commission for the revisions of the IMD and
MIFID.

Next Steps

12.EIOPA will submit the Technical Advice and Impact Assessment to the European
Commission by 1 February 2017 in accordance with the Commission’s Request for
Advice.

13.EIOPA will monitor the issues raised in this technical advice and assess, on the
basis of sound evidence following the implementation of the Level 1 and Level 2
provisions in IDD in February 2018, the need for issuing guidance to further
specify particular issues raised in this technical advice.
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3. Feedback statement to the Public Consultation on the draft
Technical Advice on possible Delegated Acts under the IDD

The public consultation on the draft technical advice to the Commission on possible
delegated acts, ended on 3 October 2016. EIOPA received 59 responses to the
consultation (including a formal Opinion from its Insurance and Reinsurance
Stakeholder Group (IRSG), resulting in over 800 pages of comments. A large number
of responses focused on the technical advice on Product Oversight and Governance
requirements, Conflicts of Interest and Inducements. The IRSG’s Opinion and the
individual non-confidential consultation responses can be viewed in Annex II of this
Final Report and on this link: https://eiopa.europa.eu/Pages/Consultations/EIOPA-CP-
16-006-Consultation-Paper-on-Technical-Advice-on-possible-delegated-acts-
concerning-the-Insurance-Distribution-Dir.aspx

EIOPA also organised a Public Hearing on its Consultation Paper on draft technical
advice on possible delegated acts on 23 September 2016 in Frankfurt. More than 160
representatives of the financial services industry, consumers, academia, EU and
national institutions as well as supervisory authorities, attended. More details on the
outcome of this hearing can be found here:
https://eiopa.europa.eu/Pages/Events/Public-Hearing-on-the-Insurance-Distribution-
Directive.aspx

The following Feedback Statement sets out the main issues raised by external
stakeholders during the public consultation, both in writing and orally at the Public
Hearing, and how EIOPA has sought to address these issues in its Final Technical
Advice.

Product Oversight & Governance

1. Retro-active application

Some respondents asked EIOPA to specify that the product oversight and governance
requirements introduced by IDD only apply to insurance products which are new and
those which are still being distributed. The scope of the provisions should explicitly be
limited, excluding insurance products which are no longer distributed, but still held by
customers. The respondents referred to EIOPA's Preparatory Guidelines including a
similar provision, which should be transferred to the Technical Advice.

EIOPA would like to point out that this issue is governed by the application and
interpretation of the Level 1 provisions of IDD, mainly Article 25 of the IDD and Article
42 of the IDD. The wording of Article 25 (1) of the IDD can be understood to assume
that the product oversight and governance arrangements only apply to new products
which are sold after the transposition date of the IDD or those products which are
significantly adapted or changed.

However, it is not in EIOPA's remit to address this question as this is a legal question
which falls in the competence of the European Commission and ultimately in the
competence of the European Court of Justice. Therefore, EIOPA has decided to be
silent on this issue.
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2. POG requirements for distributors go beyond Level 1 of IDD

Some respondents expressed strong concerns about the legal basis to introduce
detailed product oversight and governance requirements for insurance intermediaries,
in particular with regard to the requirement to inform the product manufacturer under
specific circumstances, to regularly review the insurance products and to document
the product oversight and governance arrangements.

EIOPA does not share these concerns in view of the language of Article 25(2) of the
IDD which is sufficiently broad and abstract, empowering the Commission to further
specify the principles set out in Article 25 of the IDD.

3. Reference to the “fair value”

Some respondents criticised the explicit reference to the “fair value”, expressing their
concerns that EIOPA would aim to introduce a price control by competent authorities.

EIOPA would like to emphasise that it does not intend to introduce a price control via
the policy proposals on product oversight and governance. In view of the concerns of
some market participants, EIOPA has amended the final Report with a clear statement
for the sake of clarification. However, EIOPA is of the view that the product oversight
and governance arrangements aim to ensure that the interests of customers are taken
into consideration throughout the life cycle of a product, including the point of time
when the insurance product is conceptually designed and manufactured. This also
means that insurance products are designed in a way to meet specific demands and
needs of customers and insurance products are, as a result, of benefit for customers.

4. Principle of proportionality

A large number of respondents emphasised the importance of the principle of
proportionality, in particular when it comes to product oversight and governance
arrangements for insurance distributors. In this context, some respondents were
concerned about the level of detail, as well as differences between distribution
models, in particular with regard to tied insurance intermediaries, which should be
better reflected in the policy proposals.

Some respondents also expressed their preference to introduce a different set of
product oversight and governance arrangements for insurance-based investment
products and non-life insurance products, or to take into consideration whether
insurance products are compulsory under national law such as motor insurance or
professional indemnity insurance.

EIOPA shares the view that the principle of proportionality plays an important role
when it comes to product oversight and governance arrangements. For that reason,
the policy proposals generally contain high-level and abstract principles (as opposed
to prescriptive rules) and make continuous reference to this principle, e.g. see
paragraph 2 of section “Establishment of product distribution arrangements” where it
is stated that the “arrangements need to be proportionate to the level of complexity
and the risks related to the products as well as the nature, scale and complexity of the
relevant business of the insurance distributor”.
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Generally, EIOPA does not consider it appropriate to differentiate between or to
exempt specific products (such as non-life insurance products), specific services (such
as non-advised sales) or services to specific customers (such as professional
customers), taking into consideration the relevance of product oversight and
governance arrangements from a customer protection point of view. This even applies
for compulsory insurance products as they typically offer not only compulsory, but
also optional insurance elements.

5. Distribution to customers outside the target market

Many respondents questioned whether distribution to customers outside the target
market identified by the manufacturer, would be possible and asked EIOPA to provide
more clarity on this issue.

Taking into consideration one of the legal objectives of the target market, namely
ensuring that insurance products are only distributed to customers, for whom such
insurance products are compatible, it seems, from EIOPA’s perspective, appropriate
that distribution outside the target market occurs only exceptionally. Therefore, the
analysis now specifies that the insurance distributor may distribute, on an exceptional
basis, insurance products to a customer, who does not belong to the identified target
market, provided that the insurance distributor can prove that the respective
insurance product meets the demands and needs of the individual customer, and, in
the case of insurance-based investment products, is appropriate or suitable for the
customer.

6. Monitoring the distribution channel

Referring to the obligation of manufacturers to monitor distributors, some respondents
emphasised that monitoring would be too burdensome and impossible for insurance
undertakings, in particular with regard to independent insurance intermediaries such
as brokers.

EIOPA has clarified, in the analysis, that the monitoring obligation is limited to the
assessment whether the distribution channels carry out their distribution activities in
accordance with the product oversight and governance arrangements established by
the manufacturer, in particular whether insurance products are distributed to the
identified target market. The monitoring obligation does not extend to the general
requirements which distributors have to fulfil when carrying out the distribution
activities, in particular the conduct of business rules as laid down in IDD.

7. Obtaining information about the product approval process from the
manufacturer

Some respondents argued that the obligation of the distributor to obtain information
on the product approval process would be disproportionate and could require
manufacturers to share information on internal procedures for which the manufacturer
might have an interest in keeping this information confidential. Furthermore, there
was no need for distributors to have detailed knowledge about the manufacturer’s
internal procedures. The information obligation should be limited to the target market
identified by the manufacturer.
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EIOPA has slightly revised the policy proposal to take account of these comments in
limiting the obligation to obtain all “relevant” information. EIOPA considers that there
is more information than only the target market which is important and necessary for
the distributor to know e.g. information on product testing and the distribution
strategy chosen by the manufacturer.

8. Documentation requirements

Some respondents argued that the proposed documentation requirements would be
disproportionate and questioned how the documentation requirements would support
the purpose of customer protection.

EIOPA does not share these concerns. From EIOPA’s perspective, it is important that
insurance undertakings and insurance intermediaries document the procedural
arrangements and measures taken to fulfil the requirements on product oversight and
governance. This will enable competent authorities to supervise and assess whether
the regulated entities comply with the regulatory requirements on product oversight
and governance which promote customer protection in the end.

9. Acting as manufacturer

A large number of respondents shared EIOPA’s view that not all kinds of involvement
or influence on an insurance intermediary in the design and manufacturing of
insurance products, should be considered as manufacturing, but emphasised that
insurance intermediaries should be treated as manufacturers under exceptional
circumstances only.

They emphasised that the assessment should be based upon an overall analysis of the
specific activity of the insurance intermediary on a case-by-case basis for each
product designed. Furthermore, they argued that the chosen policy proposal based
upon a “key role” could lead to unintended consequences and classify insurance
intermediaries as manufacturers even in cases where they unintentionally have a key
role in designing the product.

Other respondents asked for further clarification, in particular with regard to bespoke
or tailor-made insurance products, the allocation of responsibilities between
manufacturers and insurance undertakings involved in the manufacturing process and
the impact on civil law responsibilities.

In order to address these concerns, EIOPA has revised its policy proposals and
amended where necessary. In order to avoid insurance intermediaries being captured
by too broad an understanding of manufacturing, EIOPA has replaced “key role” with
“decision-making role” to emphasise that an insurance intermediary acts as
manufacturer, only, if he takes the decision on key elements of an insurance product.

A typical example can be assumed in cases where the insurance intermediary designs
a sophisticated insurance product due to his experience and expertise in a specific
area or market. Here, the insurance undertaking relies on the expertise and know-
how of the insurance intermediary to design and manufacture an insurance product.
Furthermore, it has been clarified that activities in the context of tailor-made contracts
and the pure exchange of information or providing feedback should not be understood
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as manufacturing.

Assuming an insurance intermediary is acting as a manufacturer, EIOPA would like to
point out that the insurance undertaking and insurance intermediary are responsible
to fulfil the product oversight and governance requirements for manufacturers.
However, this does not influence their respective responsibilities under civil law, in
particular with regard to the contractual obligations stemming from the contract
between the insurance undertaking and the insurance intermediary.

10. Defining the Target Market

A large number of respondents emphasised the importance of applying the principle of
proportionality when it comes to the identification of the target market and the level
of granularity of the target market, taking into consideration the nature and
characteristics of the respective insurance product. However, some respondents also
stressed that the primary responsibility for meeting the individual customer needs
should remain with the distributor advising the customer at the point of sale.

Some respondents questioned the understanding of “interests” and “objectives” and
asked for further clarification. Further concerns were expressed about the policy
proposal to require the identification of a negative target market, in particular with
regard to non-life insurance products, arguing that this obligation would go beyond
Article 25 of the IDD and would be extremely difficult to apply in practice.

EIOPA agrees that the principle of proportionality plays an important role in the
context of the identification of the target market in view of the variety of insurance
products. Therefore, the Technical Advice explicitly refers to characteristics which
influence and determine the level of granularity such as the risk profile and complexity
and nature of the insurance product.

The Technical Advice further stresses that the identification of the target market has
to be distinguished from the individual assessment whether an insurance product is
consistent with the demands and needs, and where applicable, whether the insurance
product is suitable and appropriate for the individual customer at the point of sale.
Therefore, the responsibility for theses assessments remains with the insurance
distributor.

The identification of the target market is undertaken on an abstract level, but not
individual level as at the point of sale. The language of the policy proposals has been
revised to address concerns and questions about undefined terminology such as
“interests” and “objectives”.

Where relevant from a customer protection point of view and for the sake of a level
playing field with the product oversight and governance arrangements which apply for
the investment sector, EIOPA considers it important that manufacturers identify the
negative target market as well. This should apply for insurance-based investment
products (which can serve similar investment objectives as other investment products
and are often made available to customers as potential alternatives or substitutes to
MIFID financial instruments!®), but may also apply for non-life insurance products, as
the supervisory experience has proven (e.g. mis-selling of payment protection
insurance (PPI)).

10°See Recital 56, IDD.
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11. Product testing

Some respondents noted that product testing should be proportionate to the
complexity of the product and its risks. They also argued that manufacturers of
insurance products should be allowed to re-use relevant testing of existing products
and scenario analysis as a basis when they test similar insurance products. If
insurance products are modified or changed, it should be possible to limit the testing
to the modifications and changes. In the case of changes or modifications to insurance
products, a testing should furthermore be required, only if the changes and
modifications are of importance. Some market respondents expressed concerns about
applying the claims ratio as an appropriate criterion for testing or monitoring as the
claims ratio would need to be evaluated over time.

EIOPA would like to point out that the policy proposals oblige manufacturers to
conduct “appropriate” testing. The policy proposals do not prescribe specific testing
methods to be applied, but give a broad discretion to market participants to choose
the appropriate form and method of product testing. If appropriate, the testing may
even be limited to relevant changes and modifications of an existing insurance product
in specific circumstances. Furthermore, it is important to note that the Technical
Advice does not require the use of a prescribed list of criteria. The criteria which have
been introduced in the analysis are of an explanatory and exemplary nature only.

12. Product monitoring, product review and remedial action

Some respondents stated that the different policy proposals on “product monitoring”,
“remedial action” and “product review” should be combined as they would cover the
same issues in order to avoid unnecessary duplication and inconsistencies.
Furthermore, they argued that remedial action should be limited to insurance
contracts which are sold in the future, but should not lead to the need to amend
existing insurance contracts, as this would conflict with national law.

Some respondents stated that manufacturers should not be required to inform their
customers about any remedial action as this could encourage herd behaviour of
customers. Some respondents were concerned that the proposed obligation of
insurance distributors to inform manufacturers about problems with insurance
products could breach the distributor’s duties towards their customer, in particular in
the case of independent insurance brokers.

Furthermore, they criticised the fact that the requested written agreement between
insurance manufacturers and insurance distributors would be too burdensome and not
practical. Whereas representatives of consumer protection associations argued in
favour of a predefined minimum frequency for the periodic review, many industry
representatives considered it appropriate to have discretion to define the frequency of
the product review depending on the specific characteristics of the respective
insurance product.

EIOPA would like to point out that the activities of “product monitoring”, “product
review” and “remedial action” pursue different objectives. This, therefore, justifies
keeping them separate.
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Whereas “product monitoring” is of a permanent nature and requires manufacturers to
remain alert to crucial events that would substantially affect the insurance product
and would require immediate remedial action, the "“product review” takes place
periodically and the assessment may be carried out on a predefined set of criteria.
When reviewing insurance products, manufacturers should assess whether the
insurance product remains aligned with the demands and needs of the target market
and, where relevant, depending on the complexity of the product, the knowledge and
experience in the investment field, as well as the financial situation and investment
objectives, of the target market.

In the course of the “product review”, the manufacturer should also assess whether
the insurance products are distributed to the target market, or is reaching customers
outside of the target market, and if so, the reasons behind this deviation.

Depending on the findings of the product monitoring and product review, the
manufacturer may be obliged to take “remedial action” to mitigate the situation and to
prevent the re-occurrence of customer detriment. The policy proposals do not specify
the remedial action the manufacturers are supposed to take. This very much depends
on the specificities of the individual case and should not be limited to a predefined
catalogue of possible actions.

Accordingly, EIOPA does generally not expect insurance undertakings to change
existing contracts, in particular, in cases where this would contradict rules of national
law. Depending on market developments, EIOPA may issue further guidance on this
issue to explain best practices which have been developed by market participants.

After a thorough assessment, EIOPA came to the conclusion that it would be
disproportionate to introduce a minimum frequency of periodic review in view of the
variety of insurance products and different product characteristics. Therefore, EIOPA is
of the view that the manufacturer should determine the frequency of the regular
reviews whereas criteria such as the contractual duration and the complexity of the
respective insurance product are relevant factors which should be taken into
consideration to determine the appropriate frequency of review.

Conflicts of Interest
13. Principle of proportionality

Referring to the principle of proportionality, some respondents argued that the policy
proposals on conflict of interest would be disproportionate, too detailed and too
burdensome, in particular, for small and medium-sized enterprises (SMEs).
Respondents also asked to better address differences in insurance distribution
channels.

EIOPA acknowledges the importance of the principle of proportionality, especially with
regard to the possible impact for small and medium-sized insurance intermediaries.
Because of the risk of creating loopholes and the potential for regulatory
circumvention, EIOPA, however, rejects the idea of establishing exemptions for
predefined market participants. EIOPA is of the view that the proposed rules offer
sufficient discretion and leeway for all market participants to set up adequate
organisational measures and procedures for the management of conflict of interests
which are appropriate with regard to the respective business model of the insurance
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| undertaking and insurance intermediary.

14. Identification of conflicts of interest

Some respondents expressed concerns about introducing a legal assumption under
which circumstances a conflict of interest should be assumed and argued in favour of
a pure principle-based approach. Some respondents further urged EIOPA to limit the
scope of the policy proposal and to focus on conflicts of interest that are detrimental
for the customer.

Some respondents assumed that the list of circumstances entailed situations which
should be avoided per se, concluding that this would lead to a de facto ban on
commission-based distribution models, as inducements were explicitly referred to in
the list. They also argued that EIOPA had not considered potential conflicts of interest
caused by other forms of remuneration (such as fee-based remuneration models).

Furthermore, some respondents expressed concerns about assuming a conflict of
interest in a situation where the insurance undertaking or insurance intermediary is
likely to make a financial gain to the detriment of the customer. This would imply that
every financial profit could create a conflict of interest.

EIOPA would like to emphasise that the policy proposals on the identification of
conflicts of interest are simply intended to make insurance undertakings and
insurance intermediaries aware of situations where conflicts of interest would arise.
The policy proposals do not require insurance undertakings and insurance
intermediaries to avoid those situations, but to take appropriate measures to manage
and mitigate the identified conflicts of interest in a second step (as laid down in the
proposal on a “conflicts of interest policy”).

Furthermore, EIOPA would like to emphasise that EIOPA has an impartial view on the
business models of insurance distributors and does not favour the establishment of
fee-based distribution models over commission-based distribution models. At the
same time, EIOPA acknowledges that similar conflicts of interest may arise in both
instances which oblige the entities concerned to take appropriate measures to manage
these conflicts of interest in order to avoid any damage to customers.

In order to establish a level playing field with the investment sector (namely, the
MIFID II legislation'!), the language of the policy proposal has been partly revised.
The legal assumption has been removed and replaced with the obligation requiring
insurance intermediaries and insurance undertakings to take into account, by way of
minimum criteria, a further specified list of situations where conflicts of interest
typically arise.

15. Horizontal conflicts of interest

Some respondents questioned under which circumstances horizontal conflicts between
customers could arise as the situation in the insurance sector would be different from
the investment sector where customers could compete for a limited number of
financial instruments issued by the manufacturer of an investment product.

] EIOPA would like to point out that the European legislators have already introduced \

' See Article 33, draft MiFID II Delegated Regulation.
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the concept of horizontal conflicts between different customers. Article 28(1), IDD
provides that “insurance intermediaries and insurance undertakings [should] take all
appropriate steps to identify conflicts of interest between themselves, including their
managers and employees, ... and their customers or between one customer and
another...”.

16. Involvement on the product development

Some respondents argued that EIOPA’s policy proposal, which assumes that conflicts
of interest arise whenever the insurance intermediary is somehow involved in the
management or development of an insurance product, would be too broad, as not
every kind of involvement in product management or development would cause a
conflict of interest. According to EIOPA’s policy proposal, the legal assumption of a
conflict of interest would already be provided for if an insurance intermediary provides
feedback to the manufacturer which is taken on board for the development of an
insurance product in the future. This assumption would not be appropriate. Therefore,
the respondents urged EIOPA to sufficiently narrow down the policy proposal.

In order to address the concerns of stakeholders, EIOPA has amended the policy
proposal, now requiring the insurance intermediary to be substantially involved in the
management or development of an insurance-based investment product. A substantial
involvement should further be assumed in cases where the insurance intermediary
has an influence on the pricing or the distribution costs of the insurance product.

17. Relationship between the rules on conflict of interest and the specific
requirements for inducements

Some respondents questioned how the general rule on conflicts of interest would
interplay with the specific requirements for inducements.

EIOPA has clarified the relationship between the general rules on conflict of interest
and the specific requirements for inducements in the analysis section (on
inducements) as follows: From EIOPA’s perspective, the payment of inducements
cause a situation where a conflict of interest is likely to arise which can lead to a
detrimental impact if it is not managed in accordance with a stringent conflicts of
interest policy.

Insurance intermediaries and insurance undertakings are expected to apply the
general rules laid down in Article 27 and 28, IDD for the identification and the
appropriate management of conflicts of interest, and additionally the specific
requirements on inducements, as laid down in Article 29(2) IDD (a two-step
approach):

This requires insurance undertakings and insurance intermediaries, in _a first step, to
identify all inducements which are paid in connection with the distribution of insurance
products and to establish adequate procedures and arrangements to manage those
conflicts in an appropriate way.

This includes, in_a second step, the establishment of adequate procedures to assess
whether the inducements have a detrimental impact and of specific organisational
measures as outlined below, aiming to address the risks of customer detriment caused
by the payment or receipt of inducements.
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Furthermore, EIOPA would like to emphasise that the disclosure of inducements is
specifically addressed by Article 29(1)(c), IDD and the second subparagraph of Article
29(1), IDD, as well as Article 19, IDD which entails a simple pre-contractual status
disclosure which precedes the general rules on the disclosure of conflicts of interest
(see the policy proposals above), including disclosure as a step of last resort.

Furthermore, EIOPA would like to stress that the rules on conflict of interest apply
without prejudice to the specific requirements on inducements arising from Article 29,
IDD. This means, in particular, that the conclusion that a specific inducement or
inducement scheme has a detrimental impact on the quality of the relevant service
cannot be overcome by organisational measures to manage conflicts of interest or by
the disclosure of the inducements concerned.

18. Conflicts of interest “in the course of carrying out any distribution
activities”

A few respondents emphasised that the requirements in Article 27 and Article 28 of
IDD state that conflicts of interest arise “in the course of carrying out distribution
activities”. Therefore, they argued these provisions would not address possible
conflicts of interest which are not closely linked with distribution activities and were
sceptical about including the involvement of insurance intermediaries in the
management or development of insurance-based investment products in the list of
situations where conflicts of interest typically arise.

EIOPA does not share this view. From a consumer protection point of view, it is
important to apply a broad understanding of “carrying out distribution activities” which
consequently also comprises all activities which are linked and aiming at distributing
insurance products. This is supported by the fact that the general definition of
“insurance distribution” in Article 2(1)(1), IDD goes much broader than purely point of
sale activities.

Therefore, EIOPA is of the view that the rules of conflict of interest should also apply
to activities in the context of the management and development of insurance
products. The latter includes, for examples, activities such as the definition of the
target market or the setting of distribution costs which are closely linked to
distribution activities and important issues to carry out the distribution activities in
accordance with the best interests of the customer.

Inducements

19. Definition of inducement

Some respondents questioned EIOPA’s definition of “inducement” and whether internal
payments to employees of insurance undertakings or insurance intermediaries who
are involved in the distribution of insurance products would be covered under this
definition, as similar conflicts of interest would arise. Other respondents stressed that
tied agents should not be considered as third parties and should be explicitly
exempted from the scope.

EIOPA would like to emphasise that the empowerment of Article 29(4), IDD only
refers to inducements. In EIOPA’s view, inducements are limited to the reception and
payment of monetary and non-monetary benefits by a third party, whereas internal
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payments to employees of an insurance undertaking or insurance intermediary are
exempted. In EIOPA’s view the term “inducement” includes payments to insurance
intermediaries, which are contractually obliged to conduct distribution activities
exclusively with one or more insurance undertakings (such as tied agents).

The proposed definition is supported by the language of Article 29(2), IDD. Even
though internal payment structures may give raise to similar concerns under specific
circumstances, the technical advice of EIOPA is limited to inducements against this
background. However, EIOPA would to emphasise that payments to tied insurance
intermediaries are considered as inducements taking into consideration that the
insurance intermediaries are legally independent persons and there are no separate
rules for tied insurance intermediaries under the IDD.

20. Introduction of a de facto ban

Some respondents argued that EIOPA’s approach of introducing a high-level principle
to define detrimental impact combined with a non-exhaustive list of instances where a
high risk of detrimental impact is assumed, would lead to a de facto ban on the
payment/receipt of inducements. In particular, the respondents argued that the
proposed high-risk practices would expose market participants to legal risks which
would discourage them from accepting or paying these inducements. The ultimate
consequence would be that the list introduces a ban.

EIOPA is aware that a formal ban on the receipt/payment of commissions was not
included in the Level 1 text of IDD and would like to reiterate and stress that the
intention of proposing a list of criteria for assessing whether an inducement increases
the risk of detrimental impact, is not to introduce a ban on commission through the
backdoor. The aim of the list is to make market participants aware that the interests
of their customers are put at risk and the likelihood of customer detriment exists, if
these types of inducements are paid or received. The Technical Advice rather outlines
the possibility to take appropriate organisational measures which aim to address these
risks and ensure that customer detriment is avoided.

21. Holistic approach to assess detrimental impact

A large number of respondents argued in favour of assessing the detrimental impact
on the quality of the relevant service based upon a “holistic approach”. This approach
would make it possible to take into account a broad range of factors and variety of
circumstances, including the overall service quality provided to the customer during
the lifetime of a product. Furthermore, they argued that the assessment should only
be made on the inducement scheme, rather than the individual inducements paid for a
specific product.

Whereas many respondents supported the idea of certain market practices which
could help to reduce the risk the risk of detrimental impact (“risk-reducing practices”),
they expressed their preference to be more explicit and to move the respective
paragraphs into the core elements of the Technical Advice. Some respondents
criticised the fact that the analysis would be misleading in stating that risk-reducing
practices “cannot be used to legitimate practices which are detrimental from the
outset”, as this gave the impression that EIOPA still aimed to introduce a de facto ban
on commissions.
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Again, EIOPA would like to emphasise that its intention is not to introduce a de facto
ban of inducements. EIOPA agrees that the wording of the analysis on inducements,
quoted above, gives room for interpretation and may lead to a misunderstanding of
EIOPA’s policy proposals. For that purpose, EIOPA has revised the respective
language, now emphasising that insurance undertakings and insurance intermediaries
always have to consider thoroughly whether the measures taken are appropriate and
sufficient to mitigate the risk of detrimental impact.

Furthermore, EIOPA has amended the respective policy proposals of the Technical
Advice, clarifying that the assessment should be based upon an overall analysis which
takes into consideration all relevant factors which may increase or decrease the risk of
detrimental impact, and appropriate organisational measures taken by the insurance
undertaking or insurance intermediary to decrease the risk of detrimental impact
which aim to ensure that the inducements do not provide any incentive to carry out
the insurance distribution activities in a way which is not in accordance with the best
interests of the customer.

However, EIOPA is of the view that limiting the assessment to the inducement scheme
is not sufficient as consumer detriment may also be caused by inducements which are
paid with regard to a specific inducement which is part of an inducement scheme.

EIOPA has not included in the core elements of its Technical Advice, an exemplary
enumeration of circumstances that could be considered as decreasing the risk of
detrimental impact, as this would entail the high risk of creating loopholes for
regulatory arbitrage and might restrict the ability of national competent authorities to
take prohibitive action in relation to inducements both ex ante and ex post.

22. Non-exhaustive list of criteria for the assessment of detrimental impact

EIOPA received a large number of comments on the proposed list of types of
inducements considered to have a high risk of leading to a detrimental impact on the
quality of the relevant service to the customer practices. The comments were
supportive (in particular, from consumer associations), but also critical in view of
existing market practices. In particular, consumer associations agreed with the
proposed list of high-risk practices referring to individual cases of mis-selling and
market failure in recent years.

EIOPA is aware that a delicate balance between the customer’s interests and the
interests of insurance undertakings and insurance intermediaries, has to be found.
After a thorough assessment of the responses of stakeholders, EIOPA has revised its
policy proposals based upon the following considerations:

In order to be more closely aligned with the Commission’s empowerment for
delegated acts under Article 29(4), the Technical Advice now refers instead to
insurance undertakings and insurance intermediaries “take into consideration the
following criteria in order to assess whether inducements or inducement schemes
increase the risk of detrimental impact”.

With regard to letter (a), some respondent questions how this policy proposal applies
in the context of tied insurance intermediaries, taking into consideration that these
intermediaries have a limited range of available insurance product of (one) insurance
undertaking, whereas the policy proposal would imply that the insurance
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intermediaries would have to extend their distribution activities to insurance products
of competing insurance undertakings. Furthermore, some respondents asked EIOPA to
clarify that the policy proposal refers to the assessment at the time when the product
was sold and argued against an assessment a posteriori.

EIOPA agrees that the assessment should comprise insurance products which are at
the disposal of the insurance intermediary, only. For the sake of clarification, EIOPA
has replaced the term “exist” with “available”. EIOPA also agrees that no assessment
a posteriori is required, but that the assessment whether another available insurance
product or service would better meet the customer’s needs should be undertaken
when distribution activities are carried out.

Arguing that only quantitative criteria could be measured objectively, some
respondents opposed the notion in letter (b) that the predominant use of such
criteria should be considered as high risk. The use of quantitative criteria would be
common practice in the market, in particular for the reimbursement of independent
insurance intermediaries. In view of the status of independent insurance
intermediaries, the remuneration paid would necessarily be linked to the sales they
generate and, therefore, to quantitative criteria.

EIOPA is aware that quantitative criteria play an important role in remuneration
models, in particular for independent insurance intermediaries. However, EIOPA is of
the view that remuneration models should also be appropriately based upon
qualitative criteria, encouraging insurance distributors to act in the best interests of
their customers. EIOPA would like to point out that quantitative criteria are not
considered as detrimental per se. The more quantitative criteria a remuneration
scheme is based upon, the more organisational measures the insurance undertaking is
required to take to ensure that the interests of customers are not adversely affected.

Respondents also questioned the understanding of “excessive” and “disproportionate”
in letter (c), arguing that the use of abstract terminology would create legal
uncertainty. Furthermore, they pointed out that it would be unclear how the value of a
product or service, as a relevant benchmark should be determined.

EIOPA’s policy proposal is based upon the experience of national supervisors which
have encountered such market failures in their respective national markets. The
language of the criterion has deliberately been written in abstract terminology which
makes it possible to take into consideration specificities of national markets, standards
and all relevant jurisprudence of national courts.

Strong concerns were raised about the criterion in letter (d) on upfront commissions.
Here again, respondents argued that upfront commissions are a common type of
remuneration model. Therefore, the wording should, at least, be limited to cases
where inducements are entirely paid upfront and where there is no possibility for
refunding the commission to the customer at a later date.

EIOPA is aware that upfront commissions play an important role in current payment
models. However, EIOPA is of the view that upfront commissions can entail the risk of
consumer detriment as they can incite distributors to “hit and run” or churn the choice
of underlying investments, instead of looking after their customer’s interest over the
long term. However, in order to address the concerns of market participants, EIOPA
has clarified that an appropriate refunding mechanism can mitigate the risk of
consumer detriment.
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23. Disclosure of inducements

Some respondents argued that the Technical Advice should entail policy proposals on
the disclosure of inducements in order to avoid regulatory arbitrage.

EIOPA would like to emphasise that the disclosure of inducements is specifically
addressed by Article 29(1)(c), IDD and the second subparagraph of Article 29(1),
IDD, as well as Article 19, IDD which precede the general rules on the disclosure of
conflicts of interest, including disclosure as a step of last resort. As the IDD already
entails specific disclosure rules and the COM has not explicitly mandated EIOPA in its
formal request to further elaborate on this topic, EIOPA has decided not to provide
further guidance on this issue in the Technical Advice.

Suitability, Appropriateness and Reporting to customers
24. Information to obtain for Suitability & Appropriateness Assessments

Respondents generally welcomed the list of information to be obtained from
customers. In their view, the information to obtain when assessing suitability or
appropriateness leaves sufficient flexibility and does not create additional burdens
without tangible benefits for consumers. A few respondents raised the question, how
and if, elements, that are, in their view, insurance-specific (e.g. age, gender, family
status, professional status, health status, income), should be added. Respondents
recognised that a number of these criteria are generally covered when a distributor
has to assess the insurance demands and needs of their customers.

When asked about the need to reflect insurance specificities, whilst at the same
time ensuring alignment with MIiFID II, the demands and needs test was perceived by
respondents to create uncertainty. Respondents argued for legislators or competent
authorities to introduce an assumption that the demands and needs test is absorbed
to a certain extent or completely by the assessment of suitability. Other respondents
proposed for EIOPA to focus solely on the assessment of suitability and
appropriateness and not propose specifications of the demands and needs test, which
should be left solely to Member State discretion.

EIOPA is of the view that the criteria introduced by its technical advice achieve the
objectives pursued with the introduction of the assessment of suitability and
appropriateness under Article 30, IDD. EIOPA does not deem it appropriate to
introduce in its technical advice, criteria which is more closely related to the principle
of “know your customer” than the objectives of Article 30, IDD. Similarly, the
information to understand the customer’s insurance demands and needs is not part of
Article 30, IDD, but regulated in Article 20, IDD. EIOPA’s technical advice does not
wish to introduce obstacles to building a consistent national regulatory framework, but
rather leave Member States discretion to find bespoke solutions on this issue.
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25. Advice during the customer relationship

Respondents generally agreed that the suitability assessment has to be provided
following advice at the point of sale and where advice is provided on an on-going or
periodic basis, where such on-going provision of advice was agreed by the parties.
Where EIOPA argued that the suitability assessment has to be undertaken for
every personal recommendation in respect of an IBIP during the customer
relationship, a few respondents did not share this opinion. In their view, the
assessment of suitability was not needed where a personal recommendation was
given sporadically during the customer relationship, i.e. neither at the point of sale
nor periodically.

EIOPA considers the definition of advice in Article 2(1)(15), IDD, to be decisive. Any
activity that consists of the provision of a personal recommendation to a retail
customer, either upon their request or at the initiative of the insurance distributor, in
respect of one or more insurance contracts, is, therefore, “advice” and triggers, as a
consequence, the assessment of suitability pursuant to Article 30(1), IDD. Whenever
the criteria are fulfilled, advice is provided in EIOPA’s view. In such cases, it does not
matter, whether a periodic assessment of suitability was agreed between the parties.

Respondents questioned whether any switch of underlying investment options
within an existing contract, triggers the need to assess the suitability of the product.
In their view, EIOPA’s draft technical advice could be understood in this regard.

EIOPA is of the view that every activity that falls within the definition of advice
requires the assessment of suitability of an IBIP for a retail customer under Article
30(1), IDD. However, advice does not occur when customers switch, on their own,
certain investments by exercising contractual options. Unless stricter rules are
introduced by Member States, the switch of underlying investment options within an
existing contract, does not trigger the need to assess suitability.

26. Consequences of failing to obtain all information

Respondents suggested that EIOPA’s policy proposal should clearly state the
further consequences of not being able to provide a recommendation (p. 65,
paragraph 10 of the CP). In their view, the question whether sales are still possible,
should be answered positively, under the caveat of providing a risk warning under
Article 30(2), IDD. Respondents asked for a clarification that EIOPA is not banning
such sales, even in jurisdictions with a duty to provide advice at the point of sale.

EIOPA is of the view that, where necessary information is missing, consumers should
not falsely obtain the impression of receiving a personal recommendation. EIOPA has
made some amendments to the text of paragraph 10 of its technical advice
accordingly to provide more clarity on this issue.

Furthermore, respondents argued that an exception should be made, when the
customer does not wish to disclose all relevant information. In these cases, the
customer remains responsible for the fact that a personal recommendation cannot be
based on the relevant information and, therefore, bears the consequences.

EIOPA has not introduced an exception for situations, where a customer does not wish
to disclose relevant personal information. In EIOPA’s view, distributors should only be
able to provide a personal recommendation, if the necessary information has been
obtained. As EIOPA has not introduced a minimum threshold for what is necessary for
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certain types of products, EIOPA believes that pragmatic solutions can be found,
especially when advising customers on a range of different insurance-based
investment products.

27. Switching underlying / embedded investments

When switching underlying assets, EIOPA proposed that the insurance undertaking or
insurance intermediary should undertake a cost benefit analysis. Respondents
asked for clarification with regard to “embedded investment elements”. EU legislation
refers to this concept in different ways. For example, recital 56, IDD refers to
“standards aimed at addressing the investment element embedded in those products”.
Furthermore, the PRIIPs Regulation refers to this concept as: “"multiple underlying
investments, such as internal funds held by insurance undertakings” (Recital 17),
"where a PRIIP offers the retail investor a range of options for investments, such that
all information required in Article 8(3) with regard to each underlying investment
option cannot be provided” (Article 6), or “direct or indirect exposure to the
underlying investment assets” (Article 8). Finally, Solvency II describes the concept as
“the underlying assets for unit-linked policies” (Article 185).

Respondents highlighted that distributors might find it difficult to quantify the cost-
benefit analysis, arguing that the cost-benefit analysis should not be purely about
monetary benefits. In their view, the administration of contracts can have a number
of reasons that cannot be easily quantified.

EIOPA has taken into account the relevant EU legislation and has aligned the
terminology accordingly. Furthermore, EIOPA agrees that the cost benefit analysis can
go beyond purely quantifiable elements. EIOPA’s technical advice does not limit the
analysis to only monetary benefits. EIOPA acknowledges that customers should not be
prevented from, for example, investing in social and environmental assets, even
where those assets might provide less return on the investment.

28. Group insurance contracts

Respondents asked for further clarification from EIOPA regarding to the reference in
the draft technical advice to “collective contracts”. It seemed to be unclear whether
contracts within an occupational environment were intended or another concept.
Respondents recalled that recital 49 of the IDD, makes a reference to group
insurance, as a group of members where the individual member cannot take an
individual decision to join, such as a mandatory occupational pension arrangement.

EIOPA has revised the paragraph in its technical advice. The intention was to have a
consistent understanding of group insurance, as already introduced by recital 49, IDD.
The revised advice also confirms that group insurance contracts do not cover
situations where, for example, spouses buy, together with their spouse, an IBIP, even
though, in this example, more than one person would be insured.

A number of respondents argued for the introduction of an assumption that the
assessment of suitability should always be done for the “collective” and not
for any individual. Other respondents argued that the necessary assessments should
always be done on an individual basis to strengthen the consumer protection objective
pursued by Article 30, IDD.
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EIOPA recognises that group contracts will vary in practice. The assessment of
suitability or appropriateness will equally depend on the practical circumstances.
Because of these practical differences, EIOPA is therefore not introducing an
assumption in its Technical Advice. EIOPA expects national competent authorities to
bear the objectives of Article 30, IDD in mind, when supervising policies implemented
for group contracts.

29. Record-keeping

Respondents questioned whether the high level principle for record-keeping
introduced by EIOPA, went beyond Article 30(4), IDD. Furthermore, respondents
viewed the “detection of failures”*?, as too general. In addition, in the view of
respondents, the recording obligations of certain aspects of the suitability
assessment!?, should only be applicable where a “periodic assessment of suitability” is
agreed (excluding any other situations where advice is provided during the lifetime of
the contract).

Finally, only those IBIPs that were concretely recommended should be made part of
the record-keeping obligations. Respondents understood the draft technical advice in
paragraph 17(b) as including any suggestions by the distributor, to the customer
which were ultimately discarded by the customer. This would not mirror the suitability
assessment, but go beyond it.

EIOPA has clarified the rules on the record-keeping, where deemed necessary. The
Technical Advice with regard to record-keeping is not considered to go beyond Article
30(4), IDD. The suggested rules are drafted with a view to insurance-based
investment products. Furthermore, the record-keeping obligations do not intend to
extend the assessment of suitability to irrelevant IBIPs when providing advice.

30. Reporting to customers: Suitability statement

Respondents criticised EIOPA for prescribing a fixed reporting interval where the
periodic assessment of suitability is being performed. Respondents argued that certain
insurance-based investment products are long-term investments that do not require a
yearly review of the suitability assessment. Furthermore, respondents were of the
opinion that the “periodic assessment of suitability” should be based on an agreement
between the parties and EIOPA should not use the language that is used by the Level
1 text ("where an insurance intermediary or insurance undertaking has informed the
customer.....”).

EIOPA acknowledges that insurance-based investment products can also have very
long recommended holding periods. However, the IDD has introduced a periodic
assessment. For such an assessment to be performed in a way that reaches the
objectives, EIOPA believes it important to prescribe a minimum frequency. EIOPA
shares the assessment of respondents that the periodic assessment of suitability is for
the parties to agree upon. Nevertheless, in its technical advice, EIOPA follows the
terminology of the IDD.

12'p, 77, paragraph 16(b) in the draft advice
13 p. 77, in paragraph 17(a) of the draft advice
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31. Reporting to customers: Periodic communications

Respondents questioned why periodic reporting to customers should have a prescribed
reporting interval. Where contracts run over decades, a yearly interval might mislead
customers to take investment decisions concerning the IBIP because of short-term
considerations.

Furthermore, respondents criticised the list of criteria to be reported on.
Respondents viewed the elements of the list as too focussed on fund-based IBIPs and
either going beyond or duplicating the requirements in Article 185, Solvency II which
would therefore be misleading for consumers. The requirements were also considered
less relevant for insurance intermediaries. Respondents argued in favour of deleting a
number of the criteria proposed to ensure that periodic reporting to customers was in
line with the principle of proportionality.

EIOPA recognises concerns raised over a possible duplication of reporting obligations
under Article 185, Solvency II and has, therefore, reconsidered its approach.
Ultimately, periodic reporting to customers should enhance consumers’ understanding
of their products. EIOPA acknowledges that periodic reporting under IDD should not
be seen as a revision of the approach taken by Article 185, Solvency II. Therefore, the
technical advice complements the existing reporting obligations and sets up minimum
criteria for meaningful periodic communication to customers.

While respondents welcomed EIOPA'’s initiative to recognise online platforms as a
means to fulfil the periodic reporting obligation, respondents viewed it as an unfair
obligation to check if a customer has accessed an online platform. In their
view, adding the relevant information to an online platform should be sufficient to
fulfil the same level of consumer protection as any other way of proving the
document.

EIOPA acknowledges the concerns voiced with regard to proof of access to online
platforms. EIOPA anticipates increasing digitalisation in the distribution of insurance
and welcomes solutions where both consumers and distributors benefit from this.
Proving access to the online system was seen as an obstacle compared to other more
traditional means of providing periodic reporting. Taking into account these concerns,
EIOPA has revised its technical advice. It is ultimately for market participants to find
the best solutions for the provision of regular reporting by digital means within the
regulatory framework of the IDD.

Execution-only sales - other non-complex insurance-based
investment products

32. Role of execution-only sales

On the one hand, a number of stakeholders responded that execution-only sales
should not be possible for insurance-based investment products. It was argued that
due to the variability of inter alia the investment returns and costs, the distributor
should, at least, provide the customer with an assessment of appropriateness in
relation to the customer’s knowledge and experience in the investment field. On the
other hand, various respondents considered that the proposed criteria to identify other
non-complex insurance-based investment products, would result in a de facto ban of
execution-only sales.
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The IDD provides Member States with the option to allow for the sale of certain non-
complex insurance-based investment products without the need for the distributor to
assess the appropriateness or suitability of the product in relation to the customer.
Consequently, it is not considered consistent with that aim to prevent all sales of
insurance-based investment products via execution-only, and thus EIOPA does not
intend to create a de facto ban of such sales.

In relation to the criteria for “other non-complex insurance-based investment
products”, it is first important to note that where a product does not satisfy these
criteria, it is still possible for it to be sold via execution-only, if it satisfies the
conditions in Article 30(3)(a)(i) of IDD.

In addition, since the investment exposure of other non-complex insurance-based
investment products is not necessarily limited to financial instruments deemed non-
complex under MiFID II, it is essential that the scope of products that can be sold via
execution-only, is carefully circumscribed.

EIOPA’s approach is consistent with that taken in MIiFID II in this regard and the vast
majority of the criteria in the technical advice are drawn from those in the draft MiFID
IT Delegated Regulation. Nevertheless, EIOPA has reviewed each of the criteria in view
of the comments received and would acknowledge that some of these were not
appropriately adapted to the insurance sector, and thus could have inadvertently
excluded certain non-complex products. EIOPA has therefore made a number of
changes to the criteria; the main changes are described below as part of this section,
as well as in more detail in the Resolution of comments in Annex II.

33. Investment exposure and reference to Directive 2014/65/EU

Various respondents stated that the reference to Directive 2014/65/EU in Article
30(3)(a)(i) of IDD not only includes financial instruments which are explicitly classified
as non-complex in Article 25(4)(a) of Directive 2014/65/EU, but also instruments
which pass the non-complexity test provided for in Article 57 of the draft MIFID II
Delegated Regulation. This point was not considered to be reflected in EIOPA’s draft
advice.

EIOPA agrees with this point and that the draft advice was not completely clear in this
respect. EIOPA has therefore amended the technical advice to refer simply to Article
30(3) of IDD. EIOPA has also deleted point (a) from the draft advice since this point
concerns the complexity of the underlying financial instruments to which the
insurance-based investment product provides investment exposure. The rules
regarding the complexity of financial instruments are governed by MIFID II and,
therefore, this is considered to be captured by the reference to MIFID II in Article
30(3)(a)(i) of IDD.

34. Clauses that could alter the nature or risk of a product

Numerous stakeholders commented that the text of point (e) in the draft advice
regarding clauses, conditions or triggers within a product, could result in the exclusion
of products with features, which are beneficial to customers and which are not
complex to understand. This was also a point made by a number of associations
representing consumers.
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Some of the examples provided by respondents were the ability to switch between
different non-complex investment options or funds, to decide to increase or reduce
the amount of the premiums paid, and to decide whether to take a lump sum or
annuity at the maturity of the contract. In particular, several stakeholders argued that
the text of EIOPA’s draft advice broadened the scope of the comparable provision in
the draft MIFID II Delegated Regulation, which addresses the right to convert a
financial instrument into a different financial instrument.

EIOPA does not intend to prevent customers that have bought an insurance-based
investment product via an execution-only sale, from having any flexibility to select
investment options or to exercise other non-complex product features. EIOPA
considers that there is a greater risk of customer misunderstanding in relation to
changes that the insurance undertaking can make. This might include, for example,
the ability for the insurance undertaking to change the frequency or other terms,
under which the customer can access some of their investment or surrender the
product. Consequently, EIOPA has revised this criterion in the final advice, to address
specifically the issue that it is the insurance undertaking which is able to make
changes to the nature, risk or pay-out profile of the product.

35. "“Beneficiary clause”

Most respondents to the public consultation, including a number of consumer
organisations, criticised the provision in point (h) of the draft advice concerning the
ability of the customer to modify or personalise the contractual provisions with regard
to the person receiving benefits at the end of the contractual relationship. It was
contended that the option for the customer to change the beneficiary is a common
and well understood contractual option.

Products where it is not possible to change the beneficiary were, in fact, considered to
be more complex by various respondents, since it was considered to be in the
interests of the customer to be able to change the beneficiary when their
circumstances changed, for example, upon divorce.

EIOPA is aware of cases where the customer has not understood the implications of
modifying the beneficiary clause, with the result that the benefits under the contract
have accrued to a beneficiary other than the one intended by the customer.
Nevertheless, EIOPA recognises the arguments that the general requirement that had
been included in the draft advice risked excluding contractual options which customers
might expect to have.

EIOPA has, therefore, decided to remove the provision from its final advice. However,
given the supervisory concerns in this area, EIOPA is still considering whether it is
appropriate to develop guidance on this issue, in particular in view of the
empowerment for EIOPA to develop Guidelines in Article 30(7) and (8) of IDD.

36. Insurance-based investment products with guarantees

Various representatives of the insurance industry maintained that the draft advice did
not reflect the specificities of insurance products, in particular guaranteed products
which are considered to be well understood by customers and offer a high level of
protection.

| EIOPA has considered this point and decided to introduce a criterion in its final advice |
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that the contractually agreed maturity and surrender value should be, at least, the
amount of premiums paid by the customer, minus legitimate costs levied.

It is important to highlight that, in EIOPA’s view, the existence of such a
guarantee does not mean that a product is necessarily nhon-complex. It will
still be necessary for the product to satisfy the other criteria in the technical advice,
including that the product does not incorporate a structure which makes it difficult for
the customer to understand the risks involved. This is critical given that, in spite of
the guarantee, there is still an investment element to the product and, therefore, it is
still paramount that the customer is able to understand the risks involved.
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4. Product Oversight & Governance

Background/Mandate

Extract from the European Commission’s request for advice

"EIOPA is invited to provide technical advice on detailed product oversight and
governance arrangements for insurance undertakings and insurance intermediaries
manufacturing and distributing insurance products in order to avoid and reduce, from
an early stage, potential risk of detriment to customers' interest. The technical advice
should identify when insurance undertakings and insurance intermediaries are acting
as manufacturers, distributors, or both, and establish the level of responsibility of
those actors. In addition, the technical advice should take into account the different
types of distribution channels and differences in the size of the insurance undertaking
or insurance intermediary concerned. EIOPA should also address the question of how
the nature of the insurance product could be taken into consideration in terms of the
practical application of the product oversight and governance arrangements.

With regard to product manufacturers, the technical advice should in particular deal
with the arrangements of designing, approving and marketing insurance products,
including the manufacturers' ongoing obligations as regards the life cycle of insurance
products. In identifying the target market of customers, the technical advice should
detail the level of granularity expected from manufacturers as regards the complexity
of the insurance product and whether it is intended for mass market distribution. The
technical advice should provide examples for activities that can be considered
"manufacturing an insurance product for sale to customers”.

With regard to insurance distributors, the technical advice should in particular deal
with the arrangements for selecting insurance products for distribution to customers
as well as for obtaining all the relevant information on the insurance product from the
manufacturer in order to provide the distribution activities in accordance with the
obligation to act in the best interest of the customer. EIOPA should assess whether
distributors should be required to periodically inform the manufacturer about their
experience with the product, or whether information on an incidental basis reflecting
specific changes in the market would ensure sufficient protection of the customer's
interest.

The technical advice should also specify the obligation for manufacturers and
distributors of insurance products to regularly review their product governance policies
as well as the products they manufacture, offer or recommend. The technical advice
should refer to any appropriate actions to be taken by manufacturers and, where
appropriate, distributors, to prevent and mitigate detriment to the interests of
customers. Strengthening the role of management bodies and, where applicable, the
compliance function, to ensure compliance with the arrangements should be duly
considered.”
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1. The relevant provisions in the Insurance Distribution Directive are:

Recital 55:

"In order to ensure that insurance products meet the needs of the target market,
insurance undertakings and, in the Member States where insurance intermediaries
manufacture insurance products for sale to customers, insurance intermediaries
should maintain, operate and review a process for the approval of each insurance
product. Where an insurance distributor advises on, or proposes, insurance products
which it does not manufacture, it should in any case be able to understand the
characteristics and identified target market of those products. This Directive should
not limit the variety and flexibility of the approaches which undertakings use to
develop new products”.

Article 25:

Il1'

Insurance undertakings, as well as intermediaries which manufacture any
insurance product for sale to customers, shall maintain, operate and review a
process for the approval of each insurance product, or significant adaptations of
an existing insurance product, before it is marketed or distributed to customers.

The product approval process shall be proportionate and appropriate to the
nature of the insurance product.

The product approval process shall specify an identified target market for each
product, ensure that all relevant risks to such identified target market are
assessed and that the intended distribution strategy is consistent with the
identified target market, and take reasonable steps to ensure that the insurance
product is distributed to the identified target market.

The insurance undertaking shall understand and regularly review the insurance
products it offers or markets, taking into account any event that could materially
affect the potential risk to the identified target market, to assess at least whether
the product remains consistent with the needs of the identified target market and
whether the intended distribution strategy remains appropriate.

Insurance undertakings, as well as intermediaries which manufacture insurance
products, shall make available to distributors all appropriate information on the
insurance product and the product approval process, including the identified
target market of the insurance product.

Where an insurance distributor advises on, or proposes, insurance products
which it does not manufacture, it shall have in place adequate arrangements to
obtain the information referred to in the fifth subparagraph and to understand
the characteristics and identified target market of each insurance product.

The Commission shall be empowered to adopt delegated acts in accordance with
Article 38 to further specify the principles set out in this Article, taking into
account in a proportionate way the activities performed, the nature of the
insurance products sold and the nature of the distributor.

The policies, processes and arrangements referred to in this Article should be
without prejudice to all other requirements under this Directive including those
relating to disclosure, suitability or appropriateness, identification and
management of conflicts of interest, and inducements.

This Article does not apply to insurance products which consist of the insurance
of large risks.”
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Policy work of ESMA and EBA

2. For the purpose of cross-sectoral consistency, EIOPA has taken into account the
initial policy work carried out in the Joint Committee of the ESAs on manufacturers’
product oversight & governance processes'* and policy work which ESMA and EBA
developed with regard to product and oversight arrangements for credit
institutions and investment firms, in particular ESMA's opinion on Structured Retail
Products — Good Practices for product governance arrangements' and its technical
advice to the Commission on MIFID II'® and EBA's Guidelines on product oversight
and governance arrangements for retail banking products'’.

3. Furthermore, it should be noted that the Commission recently published its
proposal for a Delegated Directive specifying the product oversight and governance
requirements which investment firms have to fulfil under MiFID II which was taken
into consideration when drafting this Consultation Paper.'®

Introduction

4. EIOPA has been invited by the Commission to provide technical advice on detailed
product oversight and governance arrangements for insurance undertakings and
insurance intermediaries manufacturing and distributing insurance products.

5. EIOPA considers that product oversight and governance arrangements
play a key role in customer protection by ensuring that insurance products
meet the needs of the target market and thereby mitigate the potential for
mis-selling.

6. Product oversight and governance arrangements aim to ensure that the consumers
interests are taken into consideration throughout the life cycle of a product,
namely the process of designing and manufacturing the product, bringing it to the
market and monitoring the product once it has been distributed. They are an
essential element of the new regulatory requirements under IDD. Because of their
relevance in terms of customer protection, it is of utmost importance that the new
requirements are further detailed and specified.

7. Product oversight and governance arrangements are complementary to the
information requirements and conducts of business rules applicable at the point of
sale when carrying out distribution activities towards the individual customers.

8. It should be noted that EIOPA has already thoroughly elaborated policy proposals
in the context of drafting Preparatory Guidelines on product oversight and
governance arrangements by insurance undertakings and insurance distributors'’.

14 https://eiopa.europa.eu/Publications/Administrative/JC-2013-77 POG - Joint Position .pdf

15 https://www.esma.europa.eu/sites/default/files/library/2015/11/2014-

332 esma opinion u structured retail products - good practices for product governance arrangements.pdf

16 https://www.esma.europa.eu/sites/default/files/library/2015/11/2014-549 - consultation paper mifid ii -
mifir.pdf

7 https://www.eba.europa.eu/documents/10180/1141044/EBA-GL-2015-

18+ Guidelines+on+product+oversight+and+governance.pdf

18 COMMISSION DELEGATED DIRECTIVE (EU) .../...of 7.4.2016 supplementing Directive 2014/65/EU of the European
Parliament and of the Council with regard to safeguarding of financial instruments and funds belonging to clients,
product governance obligations and the rules applicable to the provision or reception of fees, commissions or any
monetary or non-monetary benefits: https://ec.europa.eu/transparency/regdoc/rep/3/2016/EN/3-2016-2031-EN-F1-
1.PDF

1% Final Report on Public Consultation on Preparatory Guidelines on product oversight product oversight and
governance arrangements by insurance undertakings and insurance distributors:
https://eiopa.europa.eu/Pages/Guidelines/Preparatory-Guidelines-on-product-oversight-and-governance-
arrangements-by-insurance-undertakings-and-insurance-distributor.aspx
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In the course of this process, EIOPA conducted two public consultations in order to
appropriately involve market participants and stakeholders in the development of
policy proposals.?”’ This work has originally been initiated following the Joint
Position of the European Supervisory Authorities on Manufacturers' Product
Oversight and Governance Processes®'. In its Request for Advice, the Commission
has explicitly asked to “build on the results of previous work such as the
Preparatory Guidelines”.

9. After a thorough analysis of the legal requirements in Article 25, IDD and the
request of the Commission for technical advice, EIOPA has come to the conclusion
that the Preparatory Guidelines entail general principles which are consistent with
the IDD and therefore can be used to further specify the product oversight and
governance requirements in Article 25, IDD. However, following the analysis of the
Commission request, EIOPA has identified several issues which have not yet been
addressed by the Preparatory Guidelines so far. For that reason, EIOPA has
developed additional policy proposals which amend and have been consolidated
with the existing policy proposals based upon the Preparatory Guidelines.

20 First public consultation:
https://eiopa.europa.eu/Pages/Consultations/CP-14150-Guidelines-on-product-oversight-amp;-governance-
arrangements.aspx

Second public consultation:
https://eiopa.europa.eu/Pages/Consultations/EIOPA-CP-15-008-Consultation-Paper-on-POG-Guidelines-for-insurance-
undertakings-and-insurance-distributors-.aspx

2! https://www.eba.europa.eu/documents/10180/15736/1C-2013-77+(POG+-+Joint+Position).pdf
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Analysis
10. The policy proposals distinguish between:

(iy Policy proposals for insurance undertakings and insurance intermediaries which
manufacture insurance products for sale to customers (also referred to as
“product oversight and governance arrangements ”), and

(i Policy proposals for insurance distributors which distribute insurance products
which they do not manufacture (also referred to as “product distribution
arrangements”).

11. This is in line with the approach proposed by the Commission with regard to the
draft Delegated Directive specifying the product oversight and governance
requirements which investment firms have to fulfil under MIFID II.** For the
purpose of developing a consistent set of rules for the insurance sector, it is
worth noting that the Commission proposes implementing measures with a high
level of detail for both manufacturers, as well as distributors which are based
upon high-level principles or specific obligations in MiIFID, similar to those
required under IDD.

12. Article 25 of the IDD introduces general principles regarding the product
oversight and governance requirements, for insurance undertakings and
insurance intermediaries which manufacturer insurance products for sale to
customers, and for insurance distributors which distribute insurance products
which they do not manufacture.

13. EIOPA would like to point out that the product oversight and governance
arrangements applicable to insurance undertakings that manufacture insurance
products are closely linked to the requirements regarding the system of
governance as laid down in Articles 40 and 41(1) of Directive 2009/138/EC of the
European Parliament and of the Council of 25 November 2009 on the taking-up
and pursuit of the business of insurance and reinsurance (hereinafter “Solvency
II"). These Articles require insurance undertakings to have a sound and prudent
management of the business under a risk-based approach including an
appropriate risk management system.

14. In order to further specify the general principles on product oversight and
governance requirements which underlie Article 25, IDD, EIOPA considers it
important to define in more detail, the arrangements regarding internal
processes, functions and strategies for designing and bringing products to the
market, monitoring and reviewing them over their life cycle. The arrangements
differ depending on the question whether the regulated entities are acting as a
manufacturer and/or distributor of insurance products. In the case of
manufacturers, these steps include:

(i) identifying a target market for which the product is considered appropriate;

(ii) identifying market segments for which the product is not considered
appropriate;

(iii) carrying out product analysis to assess the expected product performance
in different stressed scenarios;

(iv) carrying out product reviews to check if the product performance may lead
to customer detriment and, in case this occurs, take actions to change its
characteristics and minimise the detriment;

22 https://ec.europa.eu/transparency/regdoc/rep/3/2016/EN/3-2016-2031-EN-F1-1.PDF
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15.

16.

(v) identifying the relevant distribution channels taking into account the
characteristics of the target market and of the product;

(vi) verifying that distribution channels act in compliance with the
manufacturer’s product oversight and governance arrangements; and

(vii) the provision of appropriate information on the product and the product
approval process to insurance distributors.

The product oversight and governance arrangements should be generally applied
to all insurance undertakings and all insurance intermediaries manufacturing
insurance products, including any natural or legal person pursing the activity of
insurance distribution, independent from the question whether these activities
are pursued by an independent broker or by a tied agent, provided that they fall
into the scope of the IDD. However, product oversight and governance
arrangements need to be proportionate to the level of complexity and the risks
related to the products as well as the nature, scale and complexity of the
relevant business of the regulated entity.

Product oversight and governance arrangements are without prejudice to basic
principles in insurance, in particular the principles of solidarity, mathematical
methods and risk pooling. The interests of customers that need to be taken into
account when designing products following the product oversight and governance
arrangements, comprise individual and collective policyholder interests which
need to be duly balanced.

a. Analysis for arrangements applicable to manufacturers

17.

The arrangements apply to all insurance undertakings and insurance

intermediaries which manufacture any insurance product for the sale to customers.

Establishment and objectives of product oversight and governance
arrangements

18.The manufacturer should establish, implement and review product oversight and

governance arrangements that set out appropriate measures and procedures
aimed at designing, monitoring, reviewing and distributing products for customers.
The product oversight and governance arrangements should aim to prevent or
mitigate customer detriment, support proper management of conflicts of interest
and should ensure that the customer’s demands and needs, and if relevant their
knowledge and experience in the investment field, their financial situation and
investment objectives and other relevant characteristics are duly taken into
account already at the stage when the insurance products are designed and
manufactured.

19.Good implementation of product oversight and governance arrangements should

result in products that:

Meet the needs of one or more identified target markets;

Deliver fair outcomes for customers; and

Are sold to customers in the target markets by appropriate distribution
channels.

20.An application of product oversight and governance arrangements should also

ensure that all relevant staff members have knowledge of these arrangements and
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monitor them for their respective area of activities. It also ensures that any
changes to the arrangements are promptly communicated to them.

Role of Management

21.The administrative, management or supervisory body of the manufacturer or
equivalent structure (in the case of two tier systems) is ultimately responsible for
the establishment, subsequent reviews and continued compliance of the product
oversight and governance arrangements. The manufacturer’s administrative,
management or supervisory body also ensures that the product oversight and
governance arrangements are appropriately designed and implemented into the
governing structures of the manufacturer.

22.The product oversight and governance arrangements, as well as any material
changes to those arrangements, are subject to prior approval by the
manufacturer’s administrative, management or supervisory body or equivalent
structure.

Acting as Manufacturer

23.Article 25(1), IDD acknowledges that, in certain circumstances, insurance
intermediaries can be involved in the manufacturing of insurance products. As a
consequence and in order to guarantee a level playing field, the IDD extends the
product oversight and governance arrangements which apply for insurance
undertakings manufacturing insurance products to insurance intermediaries which
pursue such activities as well. Likewise, insurance undertakings do not have to
meet the obligations applicable for manufacturers laid down in Article 25 (1) (1) -
(5) of the IDD for insurance products which the insurance undertakings do not
manufacture, but distribute, only. In this case, the insurance undertakings are only
subject to Article 25(1)(6) of the IDD introducing specific product distribution
arrangements for distributors of insurance products.

24 .EIOPA considers it important to provide further guidance under which
circumstances the activities of an insurance distributor should be considered as
manufacturing and further specifies what “manufacturing” means. Therefore,
EIOPA considers it important to outline and specify under which conditions and
based upon which criteria, an insurance intermediary can be considered as acting
as a manufacturer. The following explanatory notes on the characteristics of acting
as manufacturer refer to insurance intermediaries, only. They apply, accordingly,
in the case that insurance undertakings manufacture an insurance product without
being the sole insurance undertaking - the insurance product might be a
‘combined product’ that includes coverage of certain risks by different insurance
undertakings.

25.Taking into account the principle of proportionality, it is clear that not all kinds of
involvement or influence of an insurance intermediary in the design and
manufacturing of an insurance product should be considered as manufacturing.

26.Generally speaking, it can be expected that large brokers, such as managing
general agents, could more easily fall under the definition of “manufacturer” in
comparison with tied agents - especially those who distribute products on behalf of
a sole company. However, it is important to note that the IDD makes no distinction
between brokers and tied agents, adopting purely an activity-based definition of an
“insurance intermediary”.

27.Taking into account the characteristics of the insurance distribution and the specific
role of insurance undertakings, it should be assumed that an intermediary can be
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considered a manufacturer only when it has a decision-making role in the design
and development of insurance products.

28.This depends on the specific circumstances of the individual case and an overall
analysis of the respective activities that the insurance intermediary performs with
regard to a specific product.

29.In particular, EIOPA considers that the following activities, taken on their own,
cannot be considered adequate in order to qualify an intermediary as a
manufacturer:

The mere call for tender for insurance undertakings to cover specific risks
required by the insurance intermediary is not relevant when the insurance
intermediary does not play any further role in the design of the product;

The mere possibility to discount the commission or fee paid to the
insurance intermediary;

The activity of handling customer claims;

The personalisation and adaptation of existing insurance products in the
course of insurance distribution activities to the individual customer, in
particular cases such as the mere opportunity to choose between different
lines of products, contractual clauses and options, recommendation of
asset, with regard to a product already designed by the insurance
undertaking;

Tailor-made contracts which are designed at the request of a customer to
meet the individual demands and needs of that customer;

Providing feedback and exchanging information on the distribution of
insurance products between manufacturer and distributor.

30.0n the other hand, EIOPA is of the view that a decision-making role of the
insurance intermediary can be exercised through one of the following practices:

()

(ii)

Design of a new product: the following situations can be included in the
notion of “design” if the insurance intermediary has a decision-making role:

a) The insurance intermediary takes the initiative to design and define the
main elements of a specific insurance product;

b) The insurance intermediary defines a certain kind of coverage not
already existing in the market for a particular type of customer and asks the
undertaking to provide it; or

c) The undertaking provides the coverage and establishes the premium
under the mandate of the insurance intermediary.

A change of significant elements of an existing product: this condition
occurs when the coverage, premium, costs, risks, target market or benefits
of a type of contract are modified by the insurance intermediary. In all
these cases, as the undertaking still provides the coverage, any change
should be made under the mandate/authorization of the undertaking and
subject to its approval.

31. A decision-making role shall be assumed, in particular, where the insurance
intermediary autonomously determines the essential features and main elements
of an insurance product, including the coverage, costs, risks, target market or
compensation and guarantee rights of the insurance product, which are not
substantially modified by the insurance undertaking assuming the underwriting

risks.

A typical example where a decision-making role by the insurance
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intermediary can be assumed are cases where an insurance broker with a high
specialisation in a segment of the insurance market, designs a sophisticated
insurance product for a market niche based upon his experience and expertise in
the specific market (white labelling).

32.1t should be highlighted that the presence of one of these activities may
not be sufficient to qualify the insurance intermediary as a manufacturer,
but this conclusion should be based upon an overall analysis of the
specific activity of the intermediary which should be carried out by the
intermediary on a case-by-case basis for each product designed.

33.A relevant criterion which should be taken into consideration is further the question
whether the product is sold under the brand name of the insurance intermediary
and whether the insurance intermediary owns the intellectual property rights in the
brand name of the product, and whether the intermediary’s remuneration depends
on the overall performance of the product, profit sharing arrangements, for
example.

34.However, it should be noted that, even in cases where an insurance intermediary is
considered as acting as a manufacturer, the insurance undertaking providing the
coverage (i.e. insurance provider), remains fully responsible to the customer for
the contractual obligations resulting from the insurance product, while each co-
manufacturer independently remains responsible to comply with the product
oversight and governance arrangements of a manufacturer as laid down in Article
25, IDD.

35.Therefore, the insurance undertaking providing the coverage should always be
considered a co-manufacturer for the purposes of the application of POG
requirements, its role and contractual responsibilities with regard to the customer
and its role in the approval process of the insurance product.

36.Co-manufacturing partnerships should necessarily be established in a written
agreement, so that competent authorities are in a position to supervise
collaboration arrangements.

37.In this case, through a necessary and proportionate collaboration between the two
manufacturers (the insurance undertaking and the insurance
intermediary/manufacturer de facto), all the arrangements and forms of
collaboration necessary should be put in practice in order to comply with the
product governance requirements for each product co-designed.

38.Whereas the collaboration agreement sets out how the co-manufacturer have
bilaterally agreed upon their respective tasks, it cannot limit the respective civil
law responsibilities towards the customer or the respective regulatory
responsibilities of the parties towards the competent authorities.

39.As far as insurance undertakings are manufacturers and at the same time
distributors of their own insurance products, they have to fulfil with the product
oversight and governance arrangements for manufacturers of insurance products,
only. Insurance undertakings only have to fulfil the product distribution
arrangements where they distribute insurance products they do not manufacture.

Target Market

40.The manufacturer shall identify the group of customers for whom the insurance
product is compatible (target market) and only design and bring to the market
products with features which are aligned with the demands and needs of the target
market the manufacturer has identified.
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41. When assessing whether a product is compatible for a group of customers the
manufacturer should take into account criteria such as the demands and needs,
and, where relevant with regard to the complexity and nature of the product, the
knowledge and experience in the investment field, financial situation, the
investment objectives and the financial literacy of the typical customer of the
target market.

42 .EIOPA considers it important to take account of the principle of proportionality
when considering the granularity of the target market. Insurance products are
quite heterogeneous and their complexity varies. Some insurance products are
obligatory for consumers and product choice would be limited. This is, for example,
the case with motor insurance products. Some insurance products are complex
such as many insurance-based investment products (IBIPs). All products differ
and, therefore, the granularity of the target markets can differ depending on the
complexity and nature of the product and the risk of consumer detriment. There
may be product limitations which are simple to understand, but would mean that
the target market assessment would need to be more granular in detail.

43.Even with compulsory motor insurance products, for example, not all customers
would need ‘fully comprehensive’ coverage meaning that a ‘fully comprehensive’
product may not be compatible for all customers. Therefore, specification of the
target market should be more meaningful than simply describing it as ‘mass
market’ suitable for any type of insurance product.

44.This approach is in line with the principles underlying the individual customer
assessments in IDD, such as the “demands and needs” test and the suitability and
appropriateness tests. The criteria used in these tests are generally relevant to
define the target market since the target market is an abstract description of the
characteristics of a group of consumers, whereas the individual assessments as
laid down in the IDD, verify whether the insurance product fits with the specificities
of the individual customer.

45.Examples of criteria which could be considered to determine the target market are
detailed below. It should be noted that the examples are not exhaustive and non-
binding. If necessary, manufacturers should add additional categories based on the
specific product and risk profile.

46.The criteria differ depending on the type of insurance product and the insurance
coverage provided. Not all criteria which are relevant for one type of insurance
product might be relevant for another type of insurance product as well. The level
of detail will depend on the complexity of the product and some criteria may not be
appropriate for less complex products.

47.Examples for all insurance products:

. the level of the target market's knowledge and understanding of the
complexity of the product,

J the objectives, demands and needs of the customers belonging to the
target market.

48.Examples, in particular, for IBIPs:
J the age of the customers belonging to target market;
. the occupational situation of the customers belonging the target market;
. the level of risk tolerance of the customers belonging the target market;
J the financial situation of the customers belonging the target market;
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. the financial and non-financial objectives and investment horizon of the
customers belonging the target market.

49.Examples, in particular, for health insurance:

e The occupational situation of the customers belonging the target market;

e The social security coverage of the customers belonging the target market;
50.Examples for other insurance products:

e Risks, coverage, needs etc.

51.The level of knowledge and understanding of the product could also include
experience of targeted consumers with similar products. The customer’s financial
situation could, for example, be relevant for the sale of Payment Protection
Insurance (PPI). Here, it could be considered whether the product is suitable for
consumers with a temporary employment contract or if it is only suitable for
consumers with a fixed contract.

52.The policy proposal makes clear that identifying for whom the product may be
suitable, is helpful in order to obtain a clear picture of cases where it may be
rather questionable for whom the product would not be suitable (e.g. a life
insurance policy running for 30 years for a 97-year-old person).

53.If an insurance product is not compatible with the demands and needs,
characteristics as well as investment objectives of a specific group of customers,
the manufacturer shall also identify the target market to which the insurance
product should not be distributed, if relevant from a consumer protection
perspective and, in particular, for insurance-based investment products.

54.The level of granularity cannot uniformly be defined for all products as in the
insurance market there is a wide range of products which differ in characteristics
and complexity. The features listed above may not be appropriate for all insurance
products and should be applied using a risk-based approach.

Skills, knowledge and expertise involved in designing products

55.According to the general principle of good governance stated in Article 258(1)(e) of
Commission Delegated Regulation (EU) No 2015/35 under Solvency II, insurance
undertakings are required to “"employ personnel with the skills, knowledge and
expertise necessary to carry out the responsibilities allocated to them properly”. In
that respect, the manufacturer should ensure that relevant personnel involved in
designing products should possess the necessary skills, knowledge and expertise in
order to properly understand the product’'s main features and characteristics as
well as the interests, objectives and characteristics of the target market.

56.As necessary, the staff involved in designing products should receive, for instance,
appropriate professional training to understand the characteristics and risks of the
relevant products and the interests, objectives and characteristics of the target
market.

Product Testing

57.Before a product is brought to the market, or if the target market is changed or
changes to an existing product are introduced, the manufacturer should conduct
appropriate testing of the product including, if relevant and, in particular, for
insurance-based investment products, scenario analyses in order to align the
product with the interests of the target market. The range of scenario analysis
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needs to be proportionate to the complexity of the product, its risks and the
relevance of external factors with respect to the product performance.

58.Keeping in mind the objectives of the defined target market, the assessment could
imply considering the following questions:

What if assumptions change, for instance if market conditions
deteriorate?

Is the price of the policy in balance with the worth of the underlying? For
instance, is it possible to conclude an all-risk policy for an old car?

What if certain circumstances during the lifetime of the product change?
For instance, what happens with the premium of a Payment Protection
Insurance (PPI) policy if a person becomes unemployed, disabled or
experiences other life events? What are the consequences for the
coverage of a PPI product when a married couple divorces?

What happens to the (guaranteed) coverage (insured amounts) of a fire
and theft insurance when the income changes?

59.1n addition to the question above, more specifically for insurance-based investment
products, the assessment could imply considering also the following questions:

What would happen to the risk and reward profile of the product following
changes to the value and liquidity of underlying assets?

How is the risk/reward profile of the product balanced, taking into
account the cost structure of the product?

When a product benefits from a certain tax environment or other
condition; what happens if these conditions change?

What are the terms and conditions, and how do they affect the outcome
of the product?

What will happen when the manufacturer faces financial difficulties?
What will happen if the customer terminates the contract early?

60.In addition to the questions above, more specifically for pure protection life
insurance products, the assessment could imply considering also the following

questions:

What if the premises change, for instance, the mortality rate or the
technical interest rate increases?

Does the benefit cover sufficiently future needs of beneficiary?

61.In the case of non-life insurance, the assessment could imply considering the
following questions:

What is the expected claims ratio and the claims payment policy? What if
it is higher or lower than expected? Do the expected claims ratio and
claims payment policy suggest that the product is of benefit to
customers?

Does the coverage of one product potentially overlap with the coverage
of another product?

Does the coverage meets sufficiently future needs of target market? How
is the coverage updated in terms of reflecting future needs of target
market?

Do customers understand the terms and limitations of the contract?
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e Would the manufacturer be able to cope with a large amount of
customers? Is the amount of staff sufficient enough to deal with a large
amount of requests from customers?

62.EIOPA believes that especially the claim ratio is an important criterion to assess
whether an insurance product is of added value for consumers, but agrees that
other indicators may be considered for the sake of a comprehensive assessment.
EIOPA does not pursue the intention to introduce a general price control.

63.0n the basis of the PRIIPs Regulation”, EIOPA considers that the manufacturer of
an insurance-based investment product will be required to produce a Key
Information Document (KID) containing information on the risk and reward profile
of the product. Performance scenarios expected to be presented in the KID and the
range of scenarios used for testing the product may present similarities; however,
may not necessarily be identical. Performance scenarios are disclosed to customers
whereas scenarios for testing the products cover a large range of factors that
determine the performance of the product.

Product monitoring and review

64.The manufacturer should continuously monitor and regularly review the product to
identify crucial events that could materially affect the main features, the risk
coverage and the guarantees of the products, e.g. the potential risk or return
expectations. When reviewing existing products, the manufacturer should further
consider if the product remains aligned with the demands and needs, and where
relevant, with regard to the complexity of the product, the knowledge and
experience in the investment field as well as the financial situation and investment
objectives of the typical customer of the target market.

65.The IDD requires insurance undertakings to regularly review the insurance
products they offer or market. The issue of the frequency of the review was
discussed in the impact assessment of the EIOPA Preparatory Guidelines and more
specifically, whether the frequency of the review should be determined. The pros
and cons of both options were discussed and EIOPA concluded that, given the wide
range of products offered as well as the differences between the firms selling the
products, that the frequency of the reviews should not be uniformly determined.

66.Instead, the decision with regards to the frequency of the review, should be left to
the manufacturer (and the distributor, where appropriate). In doing so, the
manufacturer should take into consideration the product specificities. This option
allows each manufacturer to adapt the correct frequency of the review process in
line with the timing of the internal design product, also taking into account the
size, scale and complexity of the insurance undertaking and of the different
products it manufactures.

67.1t is important that the manufacturer and the distributor coordinate their reviews
and should aim to have similar frequencies of reviews. Manufacturers should
consider: i) what information they need to review a product and ii) what
information they already hold. If they need additional information from
distributors, they can choose how to gather that information and from which
distributors.

23 Regulation (EU) No 1286/2014 of the European Parliament and of the Council of 26 November 2014 on key
information documents for packaged retail and insurance-based investment products (PRIIPs)
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68.However, EIOPA considers that the delegated acts should specify that the
manufacturer should decide how regularly their products should be reviewed: This
should be based on relevant factors such as the nature of the product and the
target market or if they become aware of any event that could materially affect the
potential risk to investors.

Remedial action

69.EIOPA considers manufacturers and distributors should take appropriate action
when they become aware of an event that could materially affect the potential
guarantees to the identified target market. However, given the wide range of
products offered as well as the differences between the undertakings selling the
products, EIOPA considers that there should be no specific action to be taken in all
cases and that flexibility should be given to manufacturers and distributors to
decide what steps they need to take, based on the circumstances of the case.

70.Nevertheless, manufacturers and distributors should make their best effort to
identify events that would materially affect the potential expectations regarding
product guarantees and, when such an event occurs, they should take appropriate
action on a case-by-case basis. These actions could be the following (the list is not
exhaustive):

o the provision of any relevant information on the event and its
consequences on the product to the customer, or the distributors of the
product if the firm does not offer directly the product to the customer;

o changing the product approval process;
o changing the product;

. proposing a new product to the customer;

o changing the target market;

o stopping further issuance of the product;

o contacting the distributor to discuss a modification of the distribution
process;

o terminating the relationship with the distributor;

. informing the relevant competent authority; or

o informing the customer.

71.Furthermore, the manufacturer needs to take appropriate action whenever he
becomes aware that the product might cause detriment to customers. This might
be the case during the regular product monitoring exercise or the product review,
but also when he is, for instance, informed by the insurance distributor or through
a complaint.

72.The product lifetime is understood as capturing the entire life cycle of a product
which begins at the moment when the product is being designed and only finishes
once there is no product left on the market. It covers situations when the product
is no longer being sold, but there are still customers who own the product. The end
of the life cycle of the product is reached only when the last product has been
withdrawn from the market.

73.For example, remedial action needs to be taken when the product no longer meets
the general needs of the target market or when the product performance is
significantly different from what the manufacturer originally expected.
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74.As a general principle, and, in accordance with national legal framework, the
manufacturer can only make changes to the product that are consistent with the
interests, objectives and characteristics of the already existing target market and
these changes do not have an adverse impact on the customer to which the
product has been sold already.

75.In order to prevent customer detriment efficiently, it might also be necessary that
the manufacturer notifies the remedial action taken to the insurance intermediary
involved and to the customer in case of direct sales. This might be the case where
the risk profile of a product has changed due to market developments and the
product is no longer in line with the interests, objectives and characteristics of the
target market.

Distribution channels

76.The manufacturer needs to select insurance distributors that have the necessary
knowledge, expertise and competence to understand the product features and the
characteristics of the identified target market, correctly place the product in the
market and give the appropriate information to customers.

77.If the manufacturer identifies problems with the selected distribution channels (i.e.
when the insurance distributor is offering the product to customers for whom it is
not compatible) they need to take appropriate action. In the case of independent
insurance intermediaries, manufacturers might, for instance, need to consider
ceasing making available the relevant products to the insurance intermediary not
meeting the product oversight and governance objectives of the manufacturer.

78.Article 25(1)(3) IDD requires manufacturers to take reasonable steps to ensure
that the insurance product is distributed to the identified target market. In order to
achieve this goal, it is important that the manufacturer monitors and examines on
a regular basis whether the product is distributed to customers belonging to the
relevant target market in order to assess whether the steps taken are appropriate
and efficient.

79.However, it should be emphasised that the monitoring obligation is limited to the
assessment whether the distribution channels carry out their distribution activities
in accordance with the product oversight and governance arrangements
established by the manufacturer, in particular whether insurance products are
distributed to the target market identified by the manufacturer. The monitoring
obligation does not extend to the general regulatory requirements which
distributors have to fulfil when carrying out insurance distribution activities for the
individual customers (in particular, the conduct of business rules as laid down in
IDD). The monitoring activities should be reasonable taking into consideration the
specificities and nature of the respective distribution channels.

Information to be provided to the distributors

80.The IDD rules on POG arrangements aim to strengthen the exchange of product-
related information between the manufacturer and distributor.

81.According to Article 25(1)(5), IDD, insurance undertakings, as well as insurance
intermediaries which manufacture insurance products, shall make available to
distributors all appropriate information on the insurance product and the product
approval process, including the identified target market of the insurance product.

82.Vice-versa, according to Article 25(1)(6), IDD, where the insurance distributor
advises on or proposes insurance products which it does not manufacture, it shall
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have in place adequate arrangements to obtain the information (referred to above)
and to understand the characteristics and identified target market of each
insurance product.

83.The purpose of these requirements is to ensure that the distributor receives all
necessary information on the product and the product approval process from the
manufacturer which is considered as an important prerequisite in order to carry out
the insurance distribution activities in accordance with the best interests of their
customers.

84.The purpose of the requested exchange of information between manufacturers and
distributors is laid down in Recital 55, IDD, stating that the distributor should "in
any case be able to understand the characteristics and identified target market of
each insurance product”.

85.The importance of having appropriate knowledge and competence is furthermore
emphasised in the general rule of Article 10, IDD requiring insurance distributors
and their employees carrying out insurance distribution activities, to possess
appropriate knowledge and ability in order to complete their tasks and perform
their duties adequately.

86.However, the obligation of the manufacturer to make available “all appropriate
information” and the obligation of the distributor to obtain that information as laid
down in Article 25 of IDD is generally abstract and high-level.

87.Besides the identified target market, the IDD neither specifies the information
which the manufacturer is required to make available to the distributor nor
specifies the consequences if the distributor does not receive all necessary
information. In view of the importance of this matter, EIOPA considers it important
to further specify the information, which the distributor should obtain in order to
be in a position to distribute the insurance products to its customers further.

88.In view of the variety of insurance products and product features, EIOPA does not
consider it appropriate to propose an exhaustive list of information which the
distributor should obtain. Instead, EIOPA proposes to introduce a high-level
principle combined with specific information details, which should be understood as
the bare minimum (see policy proposal below).

89.Taking into consideration the principle of proportionality, the level of information
details should take into account the complexity and comprehensibility of the
products, the risks of the product and the services provided with regard to the
respective products (advice, non-advised sale, execution-only).

90.With regard to the consequences in cases where the distributor fails to obtain all
relevant information on the product from the manufacturer or from public sources,
EIOPA notes that the legal text of the IDD does not specify what the consequence
should be. From a customer protection point of view, however, EIOPA would
consider it important that the distributor is pre-emptively prevented from
recommending insurance products in order to avoid any detriment to customers’
interests from the outset. This would be complementary to the empowerment of
competent authorities to impose (ex post) sanctions for infringing the conduct of
business requirements set out in Chapter VII of IDD.

Documentation of product oversight and governance arrangements

91.EIOPA considers it important that insurance intermediaries and insurance
undertakings keep appropriate records about all relevant action taken in relation to
the product oversight and governance arrangements and make available those
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records to the competent authorities upon request if needed for supervisory
purposes.

b. Analysis for arrangements applicable to insurance distributors

92.The arrangements apply to all insurance undertakings, insurance intermediaries
and ancillary insurance intermediaries advising or proposing insurance products,
which they do not manufacture.

Establishment and objectives of distribution arrangements

93.EIOPA considers that insurance distributors need to establish appropriate measures
and procedures with regard to the insurance products they intend to distribute.
Contrary to manufacturer’s arrangements, insurance distributors are not required
to design and subsequently to review the products, but to take the necessary steps
in preparation of the distribution of insurance products to the customer (such as
obtaining all relevant information from the manufacturer and defining a distribution
strategy).

94.The distribution arrangements should aim to prevent, or, if not, mitigate, customer
detriment, support a proper management of conflicts of interests and should
ensure that the customer’s demands and needs, and, if relevant, their knowledge
and experience in the investment field, their financial situation and investment
objectives are duly taken into account.

95.According to this approach, insurance distributors need to consider to which extent
the product choice gives rise to the risk of conflicts of interest and if so, which
measures should be taken in order to ensure that the distribution activities are
carried out in accordance with the best interests of the customer. This might also
imply that distributors abstain from distributing specific insurance products, for
example, in cases where products do not offer any value to the customer, but only
a high commission to the distributor.

Role of Management

96.EIOPA emphasises that the ultimate responsibility with regard to the product
distribution arrangements lies with the insurance distributor’'s administrative,
management or supervisory body or equivalent structure even though it is possible
that the tasks are delegated either internally or even externally (e.g. in cases of
outsourcing). In particular, the ultimate responsibility for the organisational
measures and procedures lies with the management of the distributor which is
registered and responsible for the distribution activities. For sole traders, it is
evident that they bear the responsibility for their entire business.

Obtaining all relevant information on the insurance product from the
manufacturer

97.An important prerequisite to setting up a distribution strategy is that the insurance
distributor has appropriate knowledge about the approval process of the
manufacturer, in particular the target market of the individual insurance product,
as well as about all other necessary information on the product from the
manufacturer in order to fulfil its regulatory obligations towards the customer. This
information helps the insurance distributor to select the insurance products the
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insurance distributor intends to distribute and to assess to which customers the
insurance distributor may advertise and promote the individual insurance products.

98.According to this approach, the insurance distributor should establish appropriate
arrangements to obtain from the manufacturer all relevant information on the
product which is necessary to carry out its distribution activities.

Distribution strategy

99.Where the insurance distributor sets up or follows its own distribution strategy, this
strategy needs to be consistent with the target market identified by the
manufacturer of the respective insurance product. In particular, this means that
the distribution strategy should not foresee insurance products being distributed to
customers which are not part of the target market identified by the manufacturer.
The distribution strategy may also outline circumstances under which the
distribution of insurance products to customers outside of the target market is
permitted exceptionally.

100. The target market identified by the manufacturer specifies the group of
customers to whom the insurance products should generally be distributed. On an
exceptional basis, the insurance distributor may distribute insurance products to a
customer, who does not belong to the identified target market, provided that the
insurance distributor can prove that the respective insurance product meets the
demands and needs of the individual customer, and, in the case of insurance-
based investment products, is appropriate or suitable for the customer.

Informing the manufacturer

101. For the sake of customer protection, EIOPA considers it crucial to enhance the
exchange of information between manufacturer and insurance distributor to
facilitate market monitoring by the manufacturer. This does not mean that the
insurance distributor needs to report every sale to the manufacturer or that the
manufacturer needs to confirm that every transaction was made with respect to
the correct target market, but the insurance distributor should communicate the
relevant information such as the amount of sales made outside the target market,
summary information on the customer or a summary of the complaints received
with regard to a specific product.

Documentation of distribution arrangements

102. EIOPA considers it important that insurance distributors keep appropriate
records about all relevant action taken in relation to the product oversight and
governance arrangements and make available those records to the competent
authorities upon request, if needed for supervisory purposes.
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Technical Advice

1. Policy proposals for insurance undertakings and insurance

intermediaries which manufacture insurance products for sale to
customers

Establishment of product oversight and governance arrangements

1.

Insurance undertakings and insurance intermediaries which manufacture any
insurance product for sale to customers (the “manufacturer”) shall maintain,
operate and review product oversight and governance arrangements that set
out appropriate measures and procedures aimed at designing, monitoring,
reviewing and distributing products for customers, as well as taking action in
respect of products that may lead to detriment to customers (product
oversight and governance arrangements).

The product oversight and governance arrangements need to be proportionate
to the level of complexity and the risks related to the products as well as the
nature, scale and complexity of the relevant business of the manufacturer.

The manufacturer shall set out the product oversight and governance
arrangements in a written document (“product oversight and governance
policy”) and make it available to its relevant staff.

Objectives of the product oversight and governance arrangements

4.

The product oversight and governance arrangements shall aim to prevent or
mitigate customer detriment, support a proper management of conflicts of
interests and shall ensure that the customer’s demands and needs, and, if
relevant, their knowledge and experience in the investment field, their
financial situation and investment objectives are duly taken into account.

Role of management

5.

The manufacturer’'s administrative, management or supervisory body or
equivalent structure responsible for the manufacturing of insurance products
shall endorse, and be ultimately responsible for, the establishment,
implementation, subsequent reviews and continued internal compliance with
the product oversight and governance arrangements.

Acting as manufacturer

6.

7.

Based upon an overall analysis of the specific activity of the insurance
intermediary, an insurance intermediary shall be considered as a
manufacturer if the insurance intermediary has a decision-making role in
designing and developing an insurance product for the market. This shall
accordingly apply for insurance undertakings which do not provide coverage
for an insurance product, but have a decision-making role in designing and
developing this insurance product.

A decision-making role shall be assumed, in particular, where the insurance
distributor autonomously determines the essential features and main elements
of an insurance product, including the coverage, costs, risks, target market,
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compensation and guarantee rights of the insurance product, which are not
substantially modified by the insurance undertaking assuming the
underwriting risks. A decision-making role shall be assumed, for example, in
instances where an insurance distributor designs a sophisticated insurance
product for a market niche based upon his experience and expertise of the
specific market.

Activities which relate to the personalisation and adaptation of existing
insurance products in the course of insurance distribution activities to the
individual customer, as well as the design of tailor-made contracts at the
request of one customer shall not be considered as activities of
manufacturing, in particular cases such as the mere opportunity to choose
between different lines of products, contractual clauses and options, individual
premium discounts, recommendation of asset, with regard to a product
already designed by the insurance undertaking, or the exchange of
information between manufacturer and distributor related to these products.

Where an insurance intermediary or insurance undertaking is considered as a
manufacturer according to paragraph 6, it shall define in a written agreement
with the insurance undertaking issuing the insurance product, their
collaboration and their respective roles, in particular, clarifying the procedures
through which the two parties agree on the identification of the target market.
The insurance undertaking issuing the insurance product remains fully
responsible to the customer for the coverage provided, while both
independently remain responsible for complying with the product oversight
and governance arrangements of a manufacturer, as laid down in Article 25,
IDD.

Review of product oversight and governance arrangements

10.

The manufacturer shall regularly review the product oversight and governance
arrangements to ensure that they are still valid and up to date and the
manufacturer shall amend them, where appropriate.

Target market

11.

12.

The manufacturer shall identify the target market for each insurance product
and specify the group of customers for whom the insurance product is
compatible. As the identification of the target market describes a group of
customers sharing common characteristics at an abstract and generalised
level, it has to be distinguished from the individual assessment whether an
insurance product is consistent with the demands and needs, and where
applicable whether the insurance product is suitable and appropriate for the
individual customer a the point of sale.

For the assessment whether an insurance product is compatible for a group of
customers, the manufacturer shall only design and bring to the market
products with features which are aligned with the demands and needs of the
target market, and, where relevant with regard to the complexity and nature
of the product, the knowledge and experience in the investment field as well
as financial situation, including the ability to bear losses, and investment
objectives of a typical customer of the target market.
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13. When deciding whether a product is compatible with a target market, the
manufacturer shall consider the level of information available to the target
market and the financial literacy of the target market.

14. The target market shall be identified at a sufficiently granular level, depending
on the characteristics, risk profile, complexity and nature of the product,
avoiding groups of customers for whose demands and needs, and, where
relevant, knowledge and experience in the investment field as well as financial
situation and investment objectives, the product is generally not compatible.

15. Where relevant from a consumer protection perspective, the manufacturer
shall also identify groups of customers for whom the product is generally not
compatible.

Skills, knowledge and expertise of personnel involved in designing
products

16. The manufacturer shall ensure that relevant personnel involved in designing
products possess the necessary skills, knowledge and expertise in order to
properly understand the product’s main features and characteristics as well as
the interests, objectives and characteristics of the target market.

Product testing

17. Before a product is brought to the market, or if the target market is changed,
or changes to an existing product are introduced, the manufacturer shall
conduct appropriate testing of the product including, if relevant, scenario
analyses. The product testing shall assess if the product is in line with the
objectives for the target market over the lifetime of the product.

18. The manufacturer shall not bring a product to the market if the results of the
product testing show that the product is not aligned with the interests,
objectives and characteristics of the target market.

19. The manufacturer shall carry out product testing in a qualitative and, where
appropriate, in a quantifiable manner depending on the type and nature of the
product and the related risk of detriment to customer.

Product monitoring and review

20. Once the product is distributed, the manufacturer shall continuously monitor
and regularly review the product to identify crucial events that could
materially affect the main features, the risk coverage and the guarantees of
the products, e.g. the potential risk or return expectations.

21. When reviewing existing products, the manufacturer shall further consider if
the product remains aligned with the demands and needs, and where
relevant, with regard to the complexity of the product, the knowledge and
experience in the investment field as well as the financial situation and
investment objectives of the typical customer of the target market. The
manufacturer shall also consider if the product is being distributed to the
target market, or is reaching customers outside of the target market.
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22. The manufacturer should determine the frequency for the regular review,
taking into account the size, scale, contractual duration and complexity of the
respective insurance product.

Remedial action

23. Should the manufacturer identify, during the lifetime of a product,
circumstances which are related to the product and give rise to the risk of
customer detriment, the manufacturer shall take appropriate action to
mitigate the situation and prevent the re-occurrence of detriment.

24. If relevant, the manufacturer shall notify any relevant remedial action
promptly to the distributors involved and to customers.

Distribution channels

25. The manufacturer shall select distribution channels that are appropriate for
the target market considering the particular characteristics of the product.

26. The manufacturer shall select distributors with appropriate care.

27. The manufacturer shall provide to the insurance distributors all relevant
information on the insurance product, the product approval process, the
target market and distribution strategy.

This includes information on the main characteristics of the insurance product,
its risks and costs (including implicit costs), as well as circumstances which
may cause a conflict of interest to the detriment of the customer. The
information shall be of an adequate standard, which is clear, precise and up-
to-date.

28. The information given to distributors shall be sufficient to enable them to:
e understand and place the product properly on the target market;

o identify the target market for which the product is designed and also to identify
the group of customers for whom the product is considered likely not to meet
their interests, objectives and characteristics; and

e to carry out insurance distribution activities in accordance with the best
interests of its customers in accordance with Article 17(1) of Directive (EU)
2016/97.

29. The manufacturer shall take all reasonable steps to monitor that distribution
channels act in compliance with the objectives of the manufacturer’s product
oversight and governance arrangements.

30. The manufacturer shall examine, on a regular basis, whether the product is
distributed to customers belonging to the relevant target market.

31. When the manufacturer considers that the distribution channel does not meet
the objectives of the manufacturer’'s product oversight and governance
arrangements, the manufacturer shall take appropriate remedial action
towards the distribution channel.
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Outsourcing of the product design

32. The manufacturer shall retain full responsibility for compliance with product
oversight and governance arrangements as described in this Technical Advice
when it designates a third party to design products on their behalf.

Documentation of product oversight and governance arrangements

33. Relevant actions taken by the manufacturer in relation to the product
oversight and governance arrangements shall be duly documented, kept for
audit purposes and made available to the competent authorities upon request.
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2. Policy proposals for insurance distributors which advise on or propose
insurance products which they do not manufacture

Establishment of product distribution arrangements

34. The insurance distributor shall establish and implement product distribution
arrangements that set out appropriate measures and procedures for
considering the range of products and services the insurance distributor
intends to offer to its customers, for reviewing the product distribution
arrangements and for obtaining all necessary information on the product(s)
from the manufacturer(s).

35. The product distribution arrangements need to be proportionate to the level of
complexity and the risks related to the products as well as the nature, scale
and complexity of the relevant business of the insurance distributor.

36. The insurance distributor shall set out the product distribution arrangements
in a written document and make it available to its relevant staff.

Objectives of the product distribution arrangements

37. The product distribution arrangements shall aim to prevent or mitigate
customer detriment, support a proper management of conflicts of interests
and shall ensure that the customer’'s demands and needs, and, if relevant,
their knowledge and experience in the investment field, their financial
situation and investment objectives are duly taken into account.

Role of management

38. The insurance distributor’s administrative, management or supervisory body
or equivalent structure responsible for the insurance distribution, shall
endorse and be ultimately responsible for the establishment, implementation,
subsequent reviews and continued internal compliance with the product
distribution arrangements.

Obtaining all relevant information on the insurance product from the
manufacturer

39. The product distribution arrangements shall aim to ensure that the insurance
distributor obtains all relevant information which have to be provided, as
referred to in paragraph 27, from the manufacturer on the insurance product,
the product approval process, the target market and the distribution strategy.
This includes information on the main characteristics of the insurance product,
its risks and costs (including implicit costs), as well as circumstances which
may cause a conflict of interest to the detriment of the customer.

40. The information shall enable the distributors to:
e understand and place the product properly on the target market;

e identify the target market for which the product is designed and also to identify
the group of customers for whom the product is considered likely not to meet
their interests, objectives and characteristics; and
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e to carry out insurance distribution activities in accordance with the best
interests of the customer in accordance with Article 17(1) of Directive (EU)
2016/97.

Distribution strategy

41. Where the insurance distributor sets up or follows a distribution strategy, it
shall not contradict the distribution strategy and the target market identified
by the manufacturer of the insurance product.

Regular review of product distribution arrangements

42. The insurance distributor shall regularly review the product distribution
arrangements to ensure that they are still valid and up to date and shall
amend them where appropriate, in particular the distribution strategy, if any.

43. If the distributor has independently set up a distribution strategy, he shall
amend the distribution strategy in view of the outcome of the review, where
appropriate.

44, When reviewing distribution arrangements, the distributor shall consider if the
product is being distributed to the identified target market, or is reaching
customers outside the target market.

45. The distributor shall determine how regularly to review the product
distribution arrangements based on relevant factors and taking into account
the size, scale and complexity of the different products involved.

46. Upon request, distributors shall provide the manufacturer with relevant sales
information and, if necessary, information on the above reviews to support
product reviews carried out by manufacturers.

Informing the manufacturer

47. If the insurance distributor becomes aware of any problems causing the risk of
customer detriment regarding the target market for a specific product or
service, or that a given product or service no longer meets the criteria of the
identified target market, he shall promptly inform the manufacturer and, as
appropriate, update the distribution strategy already put in place.

Documentation

48. Relevant actions taken by the insurance distributor in relation to the product
distribution arrangements shall be duly documented, kept for audit purposes
and made available to the competent authorities on request.
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5. Conflicts of Interest

Background/mandate

Extract from the Commission’s request for advice (mandate)
"EIOPA is invited to provide technical advice on:

e the different steps that insurance intermediaries and insurance undertakings
distributing insurance-based investment products might reasonably be expected
to take within an effective organisational and administrative arrangement
designed to identify, prevent, manage and disclose conflicts of interest;

e the circumstances and situations to take into account when determining which
types of conflict of interest may damage the interests of the customers or
potential customers of an insurance intermediary or insurance undertaking.

The technical advice should specify the different steps to be taken within an effective
organisational and administrative arrangement designed to identify, prevent, manage
and disclose conflicts of interest. This should include, in particular, the requirements
for periodical review of conflicts of interest policies and clarifications with respect to
the last resort nature of disclosure which should not be over-relied on by insurance
intermediaries and insurance undertakings nor used as a measure to manage conflicts
of interest. Particular attention should be given to the practical implementation of the
proportionality requirement.

In order to ensure regulatory consistency, the technical advice should build on
existing conflict of interest rules, as laid down in Commission Directive 2006/73/EC,
particularly with regard to establishing appropriate criteria for determining the types
of conflict of interest whose existence may damage the interests of customers or
potential customers. It should also be consistent with the line taken in the delegated
acts expected to be adopted under Article 23(4) of MIiFID II.”

1. The relevant provisions in the Insurance Distribution Directive are:

Recital 39:

"The expanding range of activities that many insurance intermediaries and
undertakings carry on simultaneously has increased potential for conflicts of interest
between those different activities and the interests of their customers. It is therefore
necessary to provide for rules to ensure that such conflicts of interest do not
adversely affect the interests of the customer”.

Recital 57:

“"In order to ensure that any fee or commission or any non-monetary benefit in
connection with the distribution of an insurance-based investment product paid to or
paid by any party, except the customer or a person on behalf of the customer, does
not have a detrimental impact on the quality of the relevant service to the customer,
the insurance distributor should put in place appropriate and proportionate
arrangements in order to avoid such detrimental impact. To that end, the insurance

54/837




distributor should develop, adopt and regularly review policies and procedures relating
to conflicts of interest with the aim of avoiding any detrimental impact on the quality
of the relevant service to the customer and of ensuring that the customer is
adequately informed about fees, commissions or benefits”.

Article 27:

"Without prejudice to Article 17, an insurance intermediary or an insurance
undertaking carrying on the distribution of insurance-based investment products shall
maintain and operate effective organisational and administrative arrangements with a
view to taking all reasonable steps designed to prevent conflicts of interest as
determined under Article 28 from adversely affecting the interests of its customers.
Those arrangements shall be proportionate to the activities performed, the insurance
products sold and the type of the distributor.”

Article 28:

1. "Member States shall ensure that insurance intermediaries and insurance
undertakings take all appropriate steps to identify conflicts of interest between
themselves, including their managers and employees, or any person directly or
indirectly linked to them by control, and their customers or between one customer
and another, that arise in the course of carrying out any insurance distribution
activities.

2. Where organisational or administrative arrangements made by the insurance
intermediary or insurance undertaking in accordance with Article 27 to manage
conflicts of interest are not sufficient to ensure, with reasonable confidence, that
risks of damage to customer interests will be prevented, the insurance
intermediary or insurance undertaking shall clearly disclose to the customer the
general nature or sources of the conflicts of interest, in good time before the
conclusion of an insurance contract.

3. By way of derogation from Article 23(1), the disclosure referred to in paragraph 2
of this Article shall:

(a) be made on a durable medium; and

(b) include sufficient detail, taking into account the nature of the customer, to
enable that customer to take an informed decision with respect to the
insurance distribution activities in the context of which the conflict arises.

4. The Commission shall be empowered to adopt delegated acts in accordance with
Article 38 in order to:

(a) define the steps that insurance intermediaries and insurance undertakings
might reasonably be expected to take to identify, prevent, manage and
disclose conflicts of interest when carrying out insurance distribution
activities;

(b) establish appropriate criteria for determining the types of conflict of interest

whose existence may damage the interests of the customers or potential
customers of the insurance intermediary or insurance undertaking.”
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Analysis

2.

EIOPA has been invited by the Commission to provide technical advice on
organisational and administrative arrangements designed to identify, prevent,
manage and disclose conflicts of interest that arise in the course of carrying out
any insurance distribution activities.

In its mandate, the Commission explicitly invites EIOPA to build on the results of
previous work that has already been carried out by EIOPA, such as EIOPA’s
previous technical advice on conflicts of interests in direct and intermediated
sales of insurance-based investment products.?* The latter was submitted to the
Commission on 6 January 2015 and referred to the rules on conflicts of interest
which were introduced under Article 91, MiFID II?® and were supposed to amend
the Insurance Mediation Directive (IMD)?.

Taking into consideration that the new requirements on conflicts of interest as
outlined in Articles 27 and 28, IDD, are almost identical with the requirements
which have been originally introduced under MIFID II, EIOPA considers it
appropriate to base its current technical advice on the previous policy
recommendations. Some changes, in particular with regard to the disclosure of
conflicts of interest, have been introduced for the sake of consistency with the
wording of the IDD and for the purpose of alignment with the draft Commission
Delegated Regulation under MiIFID II regarding organisational requirements and
operating conditions for investment firms?’.

For this purpose, it has been clarified that the disclosure of conflict of
interest should be understood as step of last resort to be used only in
cases where the organisational and administrative measures are not
sufficient to effectively prevent and manage conflicts of interest. Any
overreliance on disclosure should be considered a deficiency in the
conflicts of interest policy.

Instances where conflicts of interest typically arise and which need to be
appropriately managed by the insurance undertakings or insurance intermediary
include the following:

o The insurance undertaking/insurance intermediary has an own interest in
selling products of its own group (e.g. funds contained in a unit linked
product);

o The insurance undertaking/insurance intermediary is receiving sales
commissions and/or follow-up commissions;

o There is a horizontal conflict of interest between different customers,
because there is higher demand for a specific life product than occasion for
concluding of contracts/supply;

. The insurance undertaking/insurance intermediary is earning money in case
of a change of funds during the lifetime of a unit-linked life insurance
contract; or

o The insurance undertaking/insurance intermediary can have an interest to
recommend or not to recommend a certain insurance-based investment
product due to his own portfolio (own-account trading).

24 https://eiopa.europa.eu/Publications/Opinions/EIOPA-15-
135 Technical%20Advice%20%?20Impact%20Assessment conflicts of interest version%20for%20C0OM%20(2).pdf

25 http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32014L 0065
26 http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32002L0092
27 http://ec.europa.eu/transparency/regdoc/rep/3/2016/EN/3-2016-2398-EN-F1-1.PDF
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EIOPA acknowledges that the management of conflicts of interest, in particular
those that arise between customers, should be undertaken in a way which takes
into account the basic principles in insurance, in particular the principles of
solidarity, risk pooling and mathematical methods.

EIOPA also notes that the European legislator has put emphasis on the
application of the principle of proportionality in stating in Article 27, IDD, that the
“arrangements shall be proportionate to the activities performed, the insurance
products sold and the type of distributor”. EIOPA would like to point out that the
policy proposals which were developed for the IMD explicitly refer to the principle
of proportionality in stating that the procedures and measures should be
“appropriate to the size and activities of the insurance intermediaries or
insurance undertaking ... and to the materiality of the risk of damage to the
interests of the customer”.

The measures and procedures taken by the insurance intermediary or insurance
undertaking to identify, prevent and manage conflicts of interest under this
section are without prejudice to the specific rules on inducements, in particular
the obligation to assess the detrimental impact of inducements on the relevant
service to the customer. EIOPA would like to emphasise that the assessment that
a specific inducement or inducement scheme has a detrimental impact on the
quality of the relevant service cannot be counterbalanced by any kind of
organisational measure or procedure taken in accordance with the policy
proposals outlined below.
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Technical Advice

Identification of conflicts of interests

1.

For the purpose of identifying the types of conflict of interest that arise in the
course of carrying out any insurance distribution activities related to insurance-
based investment products and which entail the risk of damage to the interests
of a customer, insurance intermediaries and insurance undertakings shall
assess whether they, including their managers, employees or any person
directly or indirectly linked to them by control, have an interest related to the
insurance distribution activities which is distinct from the customer's interest
and which has the potential to influence the outcome of the services to the
detriment of the customer. Insurance intermediaries and insurance
undertakings shall also identify conflicts of interest between one customer and
another.

For the purpose of identifying conflicts of interest as outlined in paragraph 1,
insurance intermediaries and insurance undertakings shall take into account, by
way of minimum criteria, any of the following situations:

the insurance intermediary, insurance undertaking, including their managers,
employees, or any person directly or indirectly linked to them by control, is
likely to make a financial gain, or avoid a financial loss, to the detriment of the
customer;

the insurance intermediary, insurance undertaking, including their managers,
employees, or any person directly or indirectly linked to them by control, has a
financial or other incentive to favour the interest of another customer or group
of customers over the interests of the customer;

the insurance intermediary, insurance undertaking, including their managers,
employees, or any person directly or indirectly linked to them by control,
receives or will receive from a person other than the customer a monetary or
non-monetary benefit in relation to the insurance distribution activities provided
to the customer;

the insurance intermediary, persons working in an insurance undertaking
responsible for the distribution of insurance-based investment products or
linked person, are substantially involved in the management or development of
insurance based-investment products, in particular if they have an influence on
the pricing of those products or its distribution costs.

Conflicts of interest policy

3. Insurance intermediaries and insurance undertakings shall establish, implement

and maintain an effective conflicts of interest policy set out in writing and
appropriate to their size and organisation and the nature, scale and complexity
of their business. Where the insurance intermediary or insurance undertaking is
a member of a group, the policy must also take into account any
circumstances, of which the insurance intermediary or insurance undertaking is
or should be aware, which may give rise to a conflict of interest arising as a
result of the structure and business activities of other members of the group.
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4. The conflicts of interest policy established in accordance with paragraph 3 shall
include the following content:

(a) it must identify, with reference to the specific insurance distribution activities
carried out, the circumstances which constitute or may give rise to a conflict of
interest entailing a risk of damage to the interests of one or more customers;

(b) it must specify procedures to be followed and measures to be adopted in order
to manage and prevent such conflicts from damaging the interests of the
customer of the insurance intermediary or insurance undertaking, appropriate
to the size and activities of the insurance intermediaries or insurance
undertaking and of the group to which they belong, and to the risk of damage
to the interests of the customer.

5. For the purpose of paragraph 4(b), the procedures to be followed and measures
to be adopted shall include, where appropriate, in order to ensure that the
distribution activities are carried out in accordance with the best interest of the
customer and are not biased by conflicting interests of the insurance
undertaking, the insurance intermediary or another customer, the following:

(a) effective procedures to prevent or control the exchange of information between
relevant persons engaged in activities involving a risk of a conflict of interest
where the exchange of that information may damage the interests of one or
more customers;

(b) the separate supervision of relevant persons whose principal functions involve
carrying out activities on behalf of, or providing services to, customers whose
interests may conflict, or who otherwise represent different interests that may
conflict, including those of the insurance intermediary or insurance
undertaking;

(c) the removal of any direct link between payments, including remuneration, to
relevant persons principally engaged in one activity and payments, including
remuneration to different relevant persons principally engaged in another
activity, where a conflict of interest may arise in relation to those activities;

(d) measures to prevent or limit any person from exercising inappropriate
influence over the way in which a relevant person carries out insurance
distribution activities;

(e) measures to prevent or control the simultaneous or sequential involvement of
a relevant person in insurance distribution activities where such involvement
may impair the proper management of conflicts of interest.

6. If insurance intermediaries and insurance undertakings demonstrate that those
measures and procedures are not appropriate to ensure that the distribution
activities are carried out in accordance with the best interest of the customer
and are not biased by conflicting interests of the insurance undertakings, the
insurance intermediaries or another customer, insurance intermediaries and
insurance undertakings shall adopt adequate alternative measures and
procedures for that purpose.

7. The measures and procedures taken by insurance intermediaries or insurance
undertakings according to paragraph 4(b), shall be without prejudice to the
specific rules on inducements, in particular the obligation to assess the
detrimental impact of inducements on the relevant service to the customer.

8. Insurance intermediaries and insurance undertakings shall avoid over reliance
on disclosure and shall ensure that disclosure, pursuant to Article 28(2) of
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(a)

(b)

10.

(a)

(b)

11.

Directive (EU) 2016/97, is a step of last resort that can be used only where the
effective organisational and administrative measures established by insurance
intermediaries and insurance undertakings to prevent or manage conflicts of
interests in accordance with Article 27 thereof are not sufficient to ensure, with
reasonable confidence, that the risks of damage to the interests of the
customer will be prevented.

. Insurance intermediaries and insurance undertakings shall make that disclosure

to customers, pursuant to Article 28(3) of Directive (EU) 2016/97/EC, in a
durable medium. The disclosure shall:

include a specific description of the conflict of interest, including the general
nature and sources of the conflict of interest, as well as the risks to the
customer that arise as a result of the conflict of interest and the steps
undertaken to mitigate these risks,

clearly state that the organisational and administrative arrangements
established by the insurance intermediary or insurance undertaking are not
sufficient to ensure, with reasonable confidence, that the risks of damage to
the interests of the customer will be prevented, in order to enable the
customer to take an informed decision with respect to the insurance
distribution activities in the context of which the conflict of interest arises.

Insurance intermediaries and insurance undertakings shall:

assess and periodically review - at least annually - the conflicts of interest
policy established in accordance with this article and to take all appropriate
measures to address any deficiencies, and

keep and regularly update a record of the situations in which a conflict of
interest entailing a risk of damage to the interests of the one or more
customers has arisen or, in the case of an ongoing service or activity, may
arise.

Where established, senior management of the insurance intermediary or
insurance undertaking shall receive on a frequent basis, and at least annually,
written reports on these situations.
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6. Inducements

Background/mandate

Extract from the Commission’s request for advice (mandate)
"EIOPA is invited to provide technical advice on:

e the conditions under which payments and non-monetary benefits paid or received
by insurance intermediaries or insurance undertakings in connection with the
distribution of an insurance-based investment product may have a detrimental
impact on the quality of the relevant service to the customer;

e the circumstances and situations to take into account when determining whether
an insurance distributor or an insurance undertaking paying or receiving
inducements complies with its obligation to act honestly, fairly and professionally
in accordance with the best interests of the customer.

The technical advice should specify the methodology to be applied in determining a
possible detrimental impact of inducements on the quality of the service and testing
compliance with the insurance intermediaries’ and insurance undertakings’ duty to act
in the best interests of its customers. Further clarification should be given with respect
to the factual and legal elements and circumstances to take into account in
determining whether the conditions set in Article 29(2) are met.

To achieve greater convergence in the application of the detrimental impact criteria,
the technical advice should indicate examples of circumstances where a fee,
commission or non-monetary benefit may generally be regarded as having a
detrimental effect on the quality of the relevant service to the customer. This could be
complemented by an exemplary enumeration of circumstances where third-party
payments and benefits are generally considered acceptable. In the same way, it
should identify circumstances indicating that an insurance intermediary or an
insurance undertaking does not comply with the obligation to act honestly, fairly and
in accordance with the best interests of the customer.

The technical advice should be consistent with the line taken in the delegated acts
expected to be adopted under Article 24(13) of MIFID II, while recognising the
difference in terminology between Article 29(2) (a) of the Directive and Article
24(9)(a) of MIFID II”.
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1. The relevant provisions in the Insurance Distribution Directive are:

Recital 57:

"In order to ensure that any fee or commission or any non-monetary benefit in
connection with the distribution of an insurance-based investment product paid to or
paid by any party, except the customer or a person on behalf of the customer, does
not have a detrimental impact on the quality of the relevant service to the customer,
the insurance distributor should put in place appropriate and proportionate
arrangements in order to avoid such detrimental impact. To that end, the insurance
distributor should develop, adopt and regularly review policies and procedures relating
to conflicts of interest with the aim of avoiding any detrimental impact on the quality
of the relevant service to the customer and of ensuring that the customer is
adequately informed about fees, commissions or benefits”.

Article 29(2):

"Without prejudice to points (d) and (e) of Article 19(1) and Article 22(3), Member
States shall ensure that insurance intermediaries or insurance undertakings are
regarded as fulfilling their obligations under Article 17(1), Article 27 or Article 28
where they pay or are paid any fee or commission, or provide or are provided with
any non-monetary benefit in connection with the distribution of an insurance-based
investment product or an ancillary service, to or by any party except the customer or
a person on behalf of the customer only where the payment or benefit:

(a) does not have a detrimental impact on the quality of the relevant service to
the customer; and

(b) does not impair compliance with the insurance intermediary’s or insurance
undertaking’s duty to act honestly, fairly and professionally in accordance
with the best interests of its customers.”

Article 29(4):

"Without prejudice to paragraph 3 of this Article, the Commission shall be empowered
to adopt delegated acts in accordance with Article 38 to specify:

(a) the criteria for assessing whether inducements paid or receive by an
insurance intermediary or an insurance undertaking have a detrimental
impact on the quality of the relevant service to the customer;

(b) the criteria for assessing compliance of insurance intermediaries and
insurance undertakings paying or receiving inducements with the obligation
to act honestly, fairly and professionally in accordance with the best
interests of the customer.”
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Analysis

2.

The Commission’s request for advice refers to the “"payments and non-monetary
benefits paid or received by insurance intermediaries or insurance undertakings
in connections with the distribution of an insurance-based investment product”.

Although IDD does not entail an explicit definition of an “inducement”, Article
29(2), IDD clarifies that it refers to the payment of any fee or commission as
well as the provision of any non-monetary benefit in connection with the
distribution of an insurance-based investment product or an ancillary service, to
or by any third party except the customer or a person on behalf of the customer.
Unlike Article 17(3), IDD, Article 29(2) does not comprise internal payments
from insurance distributors to their employees. In addition, the Commission’s
mandate makes explicit reference to “third party payments and benefits”.

Therefore, EIOPA’s conclusion is that the Commission is seeking advice in
relation to fees or commissions as well as non-monetary benefits paid by
or to third parties only, but not in relation to internal payments (e.g.
fees paid by the customer or internal payments to employees of
insurance distributors).

EIOPA would like to emphasise that EIOPA has an impartial view on the business
models of insurance distributors and does not advocate for the establishment of
a fee-based distribution model against a commission-based distribution model.
At the same time, EIOPA acknowledges that conflicts of interest may arise in
both instances which oblige the entities concerned to take appropriate measures
to manage these conflicts of interest in order to avoid any damage to customers.

EIOPA understands the term, “inducement”, as any fee, commission, any other
monetary or non-monetary benefit which is paid or provided in connection with
the distribution of an insurance-based investment product or an ancillary service
to or by any party except the customer or a person on behalf of the customer.

Moreover, EIOPA understands the term “inducement scheme” to mean a set of
rules that govern the payment of inducements and which generally includes a
description of the respective obligations of the person paying the inducements
and the person receiving the inducements. It normally outlines the criteria which
the recipient of the inducements must achieve in order to earn an inducement
and specifies the obligations to pay the inducements. It might elaborate on the
amount of the inducement or how the inducement is calculated and any other
governance measures in relation to the payment of the inducement. For
example, an inducement scheme can be included as part of a contract of
appointment between a distributor and a manufacturer.

The IDD requires insurance intermediaries and insurance undertakings to apply
the general rules laid down in Articles 27 and 28 of the IDD for the identification
and the specific requirements on inducements as laid down in Article 29(2) IDD
(two step approach):

a. In a first step, insurance undertakings and insurance intermediaries have to
identify all inducements which are paid in connection with the distribution of
insurance products.

b. In a second step, insurance undertakings and insurance intermediaries have
to establish adequate procedures to assess whether the inducements have a
detrimental impact and of specific organisational measures as outlined below
aiming to address the risks of customer detriment caused by the payment of
inducements.
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10.

11.

12.

13.

14,

15.

16.

EIOPA would like to emphasise that the assessment that a specific inducement or
inducement scheme has a detrimental impact on the quality of the relevant
service, cannot be counterbalanced by any kind of organisational measure or
procedure taken in accordance with the general rules on the management of
conflict of interest as outlined above.

Furthermore, EIOPA would like to emphasise that the disclosure of inducements
is specifically addressed by Article 29(1)(c)*® and the second subparagraph of
Article 29(1), IDD, as well as Article 19, IDD which entails more general and
simple pre-contractual status disclosure which generally precede the general
rules on the disclosure of conflicts of interest (see the policy proposals above),
including the disclosure as a step of last resort.

The Commission has asked EIOPA to provide technical advice on the conditions
under which inducements may have a detrimental impact on the quality of the
relevant service to the customer.

Although EIOPA has been asked by the Commission to ensure "“as much
regulatory consistency as possible in the conduct of business standards for IBIPs
and financial instruments under MiFID II”, EIOPA notes that the IDD uses
different terminology than the respective rules introduced by MiFID II which form
the basis of ESMA’s technical advice for MiFID II.

Whereas MIFID II requires that the inducement "is designed to enhance the
quality of the relevant service to the client?°, the IDD requires that the
inducement does "not have a detrimental impact on the quality of the relevant
service to the customer™®. From EIOPA’s point of view, it is important to
adequately consider these differences, which have been agreed upon by the
European legislators, when establishing implementing measures for specifying
the conditions under which inducements have a detrimental impact on the quality
of the services.

In view of the cross-sectoral implications, EIOPA believes, however, that the
approach for IDD should offer as much compatibility as possible to avoid any
unnecessary burden for market participants and to further pursue the goal of a
level playing field across the different financial sectors.

Against this background, EIOPA proposes to introduce a methodology which is
based upon a high-level principle stating the circumstances under which an
inducement might have a “detrimental impact on the relevant service to the
customer”. This high-level principle is complemented by a non-exhaustive list of
criteria to be considered when assessing whether inducements increase the risk
of detrimental impact on the quality of the relevant service to the customer. For
the sake of consistency, the high level principle mirrors the general requirement
in Article 17(1) of the IDD requiring that "“insurance distributors always act
honestly, fairly and professionally in accordance with the best interests of their
customers” when carrying out insurance distribution.

According to the methodology proposed by EIOPA, insurance undertakings and
insurance intermediaries are required to consider whether one or more of the
listed instances increases the risk of detrimental impact on the quality of service.
Even if this is the case, this need not automatically lead to the conclusion that
the inducement or inducement scheme is detrimental on the quality of the
relevant service to the customer. This decision ultimately depends on an overall
analysis which should take into consideration all relevant factors which may

28 See the reference to “also encompassing any third party payments”.
29 Article 24(9)(a), MIFID II
30 Article 29(2)(a), IDD
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17.

18.

19.

20.

increase and decrease the risk of detrimental impact, as well as all organisational
measures taken by the insurance undertaking or insurance intermediary aiming
to ensure that the inducements do not provide any incentive to carry out the
insurance distribution activities in a way which is not in accordance with the best
interest of the customer (a “holistic assessment”).

If none of the listed instances arise in a given situation, the high-level principle
still applies. In this case, the focus of the assessment lies on the question
whether the inducement or inducement scheme encourage the insurance
undertaking or insurance intermediary to carry out distribution activities in a way
which is not in accordance with the best interests of the customer. The latter
depends on factors such as the respective type, size, design and structure of the
inducement or inducement scheme. Here again, the assessment should be based
on a holistic assessment which also takes into consideration organisational
measures as referred to above.

For the sake of clarification, EIOPA would like to point out that, generally
speaking, inducements which have a detrimental impact on the quality of the
relevant service to the customer, also impair compliance with the insurance
intermediary’s or insurance undertaking’s duty to act honestly, fairly and
professionally in accordance with the best interests of its customers (Article 29
(2)(b) IDD). For this reason, although the Commission’s mandate
mentions these two aspects separately, they have been analysed
together for the purposes of this technical advice.

As outlined, EIOPA proposes to supplement the aforementioned high-level
principle with a list of criteria to comply with the Commission’s request for EIOPA
to list "examples of circumstances where a fee, commission or non-monetary
benefit may generally be regarded as having a detrimental effect on the quality
of the relevant service to the customer”.

EIOPA would like to clarify, however, that this list is not supposed to
introduce a legal assumption of detrimental impact, but to specify
criteria to be considered when assessing whether an inducement or
inducement scheme increases the “risk” of exposure to a detrimental
impact on the quality of the relevant service to the customer. EIOPA
acknowledges that commission-based distribution is still a widespread practice in
some Member States and that commissions are a percentage of the premium
paid by the customer for coverage based upon the intermediary's agreement
with the insurance undertaking which are, in principle, meant to compensate for
services linked to the conclusion of the contract or services provided during the
lifetime of the insurance contract. Therefore, EIOPA would like to emphasise
that the objective of this list is not to introduce a de facto prohibition on
the receipt/payment of inducements, but to provide guidance to market
participants in assessing inducements and to point out specific
circumstances where there is an increased risk of a detrimental impact.
The list builds upon supervisory work of national competent authorities’'

31 For example:

The NL AFM reported in 2011 about excessive commissions in the context of the distribution of
payment protection insurance (PPI) products where commissions of up to 86% of the single insurance
premium were paid. It was also reported about the successful introduction of national legislation to eliminate
“hit and run” practices which are initiated by revenue-related boni. Although referring to non-IBIPs products,
this example shows the practical relevance of this issue:
https://www.rijksoverheid.nl/documenten/kamerstukken/2009/06/16/bijlage-provisies-voor-bemiddelaars-in-
krediet-beschermers
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and entails payments such as contingent commissions®?, profit commissions,
upfront commissions and excessive sales targets.

21. With regard to the request from the Commission to provide “an exemplary
enumeration of circumstances where third-party payments and benefits are
generally considered acceptable”, EIOPA would like to emphasise that a “positive
list” outlining circumstances generally considered acceptable, entails the high risk
of creating loopholes for regulatory arbitrage and might restrict the ability of
national competent authorities to take prohibitive action in relation to
inducements both ex ante and ex post. In addition, there is the risk that such a
list can become outdated and does not reflect current market and technological
developments. It could be very challenging for a supervisory authority to “future-
proof” a white list or construct it in such a way so as to ensure that insurance
undertakings or insurance intermediaries do not misinterpret it more widely than
is intended and in such a way as to circumvent the inducement rules. By way of
an example, one national competent authority’s supervisory experience was that
similar safe harbour provisions in their national law, foiled the achievement of
the legislative purpose of strengthening the protection of customers®3,

e UK FCA guidance on inducements published in January 2014 also provides a steer
(https://www.fca.org.uk/static/documents/finalised-quidance/fg14-01.pdf). For example, paragraph 2.25
identifies examples of poor practice in relation to payments by providers for development by intermediaries of
IT facilities. Similarly, paragraph 2.31 identifies generic examples of poor practices linked to excessive
payments by life insurers to advisory firms to attend their seminars and conferences. Also para 2.36
refers to amounts of “unreasonable value” when providing gifts/prizes and hospitality.

e In order to create a sounder market for advice on financial products, the Swedish Finansinspektionen (FI) has
proposed a ban on commissions in connection with investment advice and mediation of life
insurance with elements of saving. FI has specifically highlighted the problems with commissions paid out
directly in connection with signing up for products or entering insurance agreements, known as up-front
commissions. In 2014, the FI conducted a survey of commission income on the advisory market, covering
around 200 insurance intermediaries, and firms authorised to conduct securities business. The survey showed
that "among both insurance intermediaries and investment firms, it is very common to have commissions
that are paid out in direct connection with the customer purchasing the product, known as upfront
commissions”....."Upfront commissions are particularly problematic because they also incentivise
firms to recommend that consumers frequently switch investments, with the sole purpose of
generating fresh commission income for the firm”:
http://www.fi.se/upload/90 English/20 Publications/10 Reports/2015/konsumentrapp 2015engNY.pdf

e In EIOPA’s Third Annual Consumer Trends Report, it was reported that DE, IE and NO carried out
supervisory reviews of selling practices in response to mis-selling cases which found, for example, that sales
incentive schemes might have components (such as the use of thresholds/targets to unlock incentives,
100% variable remuneration), which encouraged poor sales behaviour. The incentive schemes did not place
sufficient emphasis on linking fair treatment of customers (or deterring/penalising poor treatment of
customers) with the receipt of incentives: https://eiopa.europa.eu/Publications/Reports/EIOPA-B0oS-14-207-
Third Consumer Trends Report.pdf

e In EIOPA’s Fourth Annual Consumer Trends Report, it was reported that "some NCAs also reviewed
possible conflicts of interest arising from the selection of the underlying funds. If adequate governance and
control frameworks are not in place, there is a risk that investments are made on the basis of those which
provide the highest commission from fund managers and not in the best interests of the consumer”:
https://eiopa.europa.eu/Publications/Reports/EIOPA-B0S-15-233%20-

%?20EIOPA Fourth Consumer Trends Report.pdf

32 Contingent commissions and profit commissions were also identified by the Commission, as sources of conflict of
interest, in the context of its Sector Inquiry on business insurance in 2007 (notwithstanding that this inquiry was
primarily focussed on non-life products in the non-retail sector): "Conflicts of interest that could jeopardise the role of
brokers and multiple agents in stimulating competition in the insurance marketplace can also arise from a number of
sources, linked to their remuneration, including contingent commissions and fees from services rendered to insurers”.
http://ec.europa.eu/competition/sectors/financial services/inquiries/final report annex.pdf

3 In the UK FCA’s Inducement rules, it was recognised that some payments or benefits offered by providers to
advisory firms can be in the customer’s best interests, and the conflicts of interest arising can be managed. Two
thematic projects by the FCA following the introduction of the Retail Distribution Review (RDR) showed how some
firms took an overly broad interpretation of this to justify a wide range of benefits that in the FCA’s view, did not meet
the inducements rules. In the end, the FCA was obliged to issue further guidance to dispel any ambiguity around the
interpretation of the white list:
https://www.fca.org.uk/publications/finalised-guidance/fg14-1-supervising-retail-investment-advice-inducements-and
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22. Therefore, EIOPA recommends not including such a positive list in the technical
advice. However, EIOPA acknowledges that specific circumstances may be
considered to decrease the risk of detrimental impact on the quality of the
relevant service to the customer and could be taken into consideration as part of
an overall assessment.

23. Without prejudice to additional requirements of IDD applicable to insurance
distribution, in particular Article 30 IDD, the possibility of Member States to
impose stricter requirements as stated in Article 29(3), IDD and the outcome of
a thorough overall analysis of all relevant circumstances, the following practices
may be considered to decrease the risk that inducements have a detrimental
impact on the quality of the service to the customer, if they are appropriately
taken into account:

o The inducement scheme allows the insurance undertaking to claim back any
inducement in cases where the interests of a customer have been harmed
while carrying out insurance distribution activities to the customer;

o The inducement scheme provides for the prompt refunding of any
inducements if the product lapses or is surrendered at an early stage; or

o The inducement is solely or predominantly based on qualitative criteria,
reflecting compliance with the applicable regulations, fair treatment and
satisfaction of customers and the quality of services provided to customers
on a continuous basis.

24. This list is non-exhaustive and is not intended to create a legal “safe harbour”
and should be understood as examples of criteria to be applied in an overall
analysis, only. They are deemed to promote more customer-centric behaviour by
distributors. It should be noted that insurance undertakings and
insurance intermediaries are, in any case, not relieved from a thorough
assessment whether an inducement has a detrimental impact and that
these practices may not be adequate or sufficient to mitigate the risk of
detrimental impact in an appropriate way, depending on the specific
circumstances of the individual case.

25. Furthermore, EIOPA considers it important that specific organisational measures
are introduced to support and ensure that the substantive requirements are
fulfilled by regulated entities on an ongoing basis. EIOPA considers that the
responsibility and the types of organisational measures will be different for those
who pay inducements and those who receive them.

26. Insurance undertakings and insurance intermediaries who pay inducements
should have organisational measures in place to assess the design and structure
of any inducement scheme which they pay to insurance distributors to ensure it
is compliant with Article 29(2). In this context, EIOPA would like to emphasise
that insurance undertakings and insurance intermediaries are not required to
assess any individual inducement which is paid following the sale of an insurance
contract to a particular customer, but only to assess the generic inducement
which is paid for selling a particular type of product.

27. Insurance intermediaries and insurance undertakings who receive inducements
need to consider the inducement schemes which they are party to, both
individually and collectively, and ensure that there are organisational measures
in place to ensure that inducements do not lead to detriment for customers and

https://www.fca.org.uk/publications/guidance-consultations/gc13-5-supervising-retail-investment-advice-
inducements-and
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do not hinder their ability to act honestly, fairly and in accordance with the best
interests of their customers.
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Technical Advice

Inducement and Inducement Scheme

1.

An inducement is any fee, commission, or any other monetary or non-

monetary benefit which is paid or provided in connection with the distribution of an
insurance-based investment product or an ancillary service to or by any party
except the customer or a person on behalf of the customer.

2.

An inducement scheme is a set of rules that govern the payment of

inducements. It generally includes the criteria under which inducements are paid.

Methodology and criteria for assessing the detrimental impact

3.

b)

f)

An inducement or inducement scheme has a detrimental impact on the quality
of the relevant service to the customer if it is of such a nature and scale that it
provides an incentive to carry out insurance distribution activities in a way
which is not in accordance with the best interests of the customer.

Insurance undertakings and insurance intermediaries shall assess all relevant
factors which increase or decrease the risk of detrimental impact on the
quality of the relevant service to the customer.

Insurance undertakings and insurance intermediaries shall, in particular, take
into consideration the following criteria in order to assess whether
inducements or inducement schemes increase the risk of detrimental impact:

the inducement or inducement scheme encourages the insurance intermediary
or insurance undertaking carrying out distribution activities to offer or
recommend a product or service to a customer when the insurance
intermediary or insurance undertaking could, from the outset, propose a
different available product or service which would better meet the customer’s
needs;

the inducement or inducement scheme is solely or predominantly based on
quantitative commercial criteria and does not take into account appropriate
qualitative criteria, reflecting compliance with the applicable regulations, fair
treatment of customers and the quality of services provided to customers;

the value of the inducement is disproportionate when considered against the
value of the product and the services provided in relation to the product;

the inducement is entirely or mainly paid upfront when the product is sold
without any appropriate refunding mechanism if the product lapses or is
surrendered at an early stage;

the inducement scheme does not provide for an appropriate refunding
mechanism if the product lapses or is surrendered at an early stage;

if the inducement scheme entails any form of variable or contingent threshold
or any other kind of value accelerator which is unlocked by attaining a sales
target based on volume or value of sales.

The list of criteria as laid down in paragraph 5 is non-exhaustive.
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Organisational requirements

7.

b)

10.

11.

Insurance undertakings and insurance intermediaries shall establish,
implement and maintain appropriate organisational arrangements and
procedures in order to assess on an ongoing basis and ensure that the generic
inducement paid for a particular type of contract and the structure of
inducement schemes which they pay to or receive:

do not lead to a detrimental impact on the quality of the service provided to
customers; and

do not prevent the insurance intermediary or insurance undertaking from
complying with their obligation to act honestly, fairly and professionally and in
accordance with the best interests of their customers.

The assessment shall be based upon an overall analysis which takes into
consideration:

all relevant factors which may increase or decrease the risk of detrimental
impact; and

appropriate organisational measures taken by the insurance undertaking or
insurance intermediary to decrease the risk of detrimental impact, which aim
to ensure that the inducements do not provide any incentive to carry out the
insurance distribution activities in a way which is not in accordance with the
best interests of the customer.

Insurance undertakings and insurance intermediaries as referred to in
paragraph 7 shall ensure that any inducement scheme is approved by the
insurance undertaking or insurance intermediary’s senior management.

Insurance intermediaries and insurance undertakings shall document the
assessment referred to in paragraph 8 in a durable medium.

As part of the conflicts of interest policy [as outlined under Section 5 of this
technical advice], insurance intermediaries and insurance undertakings shall
set up a gifts and benefits policy that stipulates what gifts and benefits are
acceptable and what should happen where limits are breached.
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7. Assessment of suitability and appropriateness and reporting to
customers

Extract from the Commission’s request for advice (mandate)

"EIOPA is invited to provide technical advice on the information to obtain when
assessing the suitability or appropriateness of insurance-based investment products
for their customers, whereby a distinction has to be made between the situation when
advice is provided and the situation when no advice is provided”.

"EIOPA is invited to provide technical advice on the content and format of records and
agreements for the provision of services to customers”.

"EIOPA is invited to provide technical advice on the content and format of periodic
reports to customers on the services provided.”

1. The following provisions in the Insurance Distribution Directive are relevant to
this topic:

Recital 10:

Current and recent financial turbulence has underlined the importance of ensuring
effective consumer protection across all financial sectors. It is appropriate, therefore,
to strengthen the confidence of customers and to make regulatory treatment of the
distribution of insurance products more uniform in order to ensure an adequate level
of customer protection across the Union. The level of consumer protection should be
raised in relation to Directive 2002/92/EC in order to reduce the need for varying
national measures. It is important to take into consideration the specific nature of
insurance contracts in comparison to investment products regulated under Directive
2014/65/EU of the European Parliament and of the Council (1). The distribution of
insurance contracts, including insurance-based investment products, should therefore
be regulated under this Directive and be aligned with Directive 2014/65/EU. The
minimum standards should be raised with regard to distribution rules and a level
playing field should be created in respect of all insurance-based investment products.

Recital 56:

Insurance-based investment products are often made available to customers as
potential alternatives or substitutes to investment products subject to Directive
2014/65/EU. To deliver consistent investor protection and avoid the risk of regulatory
arbitrage, it is important that insurance-based investment products are subject, in
addition to the conduct of business standards defined for all insurance products, to
specific standards aimed at addressing the investment element embedded in those
products. Such specific standards should include provision of appropriate information
and requirements for advice to be suitable...

Article 2(1)(18):
‘durable medium’” means any instrument which:
(a) enables a customer to store information addressed personally to that customer

in a way accessible for future reference and for a period of time adequate for the
purposes of the information; and
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(b) allows the unchanged reproduction of the information stored.
Article 20(1):

Prior to the conclusion of an insurance contract, the insurance distributor shall specify,
on the basis of information obtained from the customer, the demands and the needs
of that customer and shall provide the customer with objective information about the
insurance product in a comprehensible form to allow that customer to make an
informed decision.

Any contract proposed shall be consistent with the customer’s insurance demands and
needs.

Where advice is provided prior to the conclusion of any specific contract, the insurance
distributor shall provide the customer with a personalised recommendation explaining
why a particular product would best meet the customer’s demands and needs.

Article 23(1):

All information to be provided in accordance with Articles 18, 19, 20 and 29 shall be
communicated to the customer:

(a) on paper;

(b) in a clear and accurate manner, comprehensible to the customer;

(c)in an official language of the Member State in which the risk is situated or of the
Member State of the commitment or in any other language agreed upon by the
parties; and

(d) free of charge.

Article 29(1):

1. Without prejudice to Article 18 and Article 19(1) and (2), appropriate information
shall be provided in good time, prior to the conclusion of a contract, to customers or
potential customers with regard to the distribution of insurance-based investment
products, and with regard to all costs and related charges. That information shall
include at least the following:

(a) when advice is provided, whether the insurance intermediary or insurance
undertaking will provide the customer with a periodic assessment of the suitability of
the insurance-based investment products recommended to that customer, referred to
in Article 30.

Article 30(1):

Without prejudice to Article 20(1), when providing advice on an insurance-based
investment product, the insurance intermediary or insurance undertaking shall also
obtain the necessary information regarding the customer’s or potential customer’s
knowledge and experience in the investment field relevant to the specific type of
product or service, that person’s financial situation including that person’s ability to
bear losses, and that person’s investment objectives, including that person’s risk
tolerance, so as to enable the insurance intermediary or the insurance undertaking to
recommend to the customer or potential customer the insurance-based investment
products that are suitable for that person and that, in particular, are in accordance
with that person’s risk tolerance and ability to bear losses.
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Member States shall ensure that where an insurance intermediary or insurance
undertaking provides investment advice recommending a package of services or
products bundled pursuant to Article 24, the overall bundled package is suitable.

Article 30(2):

Without prejudice to Article 20(1), Member States shall ensure that an insurance
intermediary or insurance undertaking, when carrying out insurance distribution
activities other than those referred to in paragraph 1 of this Article, in relation to sales
where no advice is given, asks the customer or potential customer to provide
information regarding that person’s knowledge and experience in the investment field
relevant to the specific type of product or service offered or demanded so as to enable
the insurance intermediary or the insurance undertaking to assess whether the
insurance service or product envisaged is appropriate for the customer. Where a
bundle of services or products is envisaged pursuant to Article 24, the assessment
shall consider whether the overall bundled package is appropriate.

Where the insurance intermediary or insurance undertaking considers, on the basis of
the information received under the first subparagraph, that the product is not
appropriate for the customer or potential customer, the insurance intermediary or
insurance undertaking shall warn the customer or potential customer to that effect.
That warning may be provided in a standardised format.

Where customers or potential customers do not provide the information referred to in
the first subparagraph, or where they provide insufficient information regarding their
knowledge and experience, the insurance intermediary or insurance undertaking shall
warn them that it is not in a position to determine whether the product envisaged is
appropriate for them. That warning may be provided in a standardised format.

Article 30(4):

The insurance intermediary or insurance undertaking shall establish a record that
includes the document or documents agreed between the insurance intermediary or
insurance undertaking and the customer that set out the rights and obligations of the
parties, and the other terms on which the insurance intermediary or insurance
undertaking will provide services to the customer. The rights and duties of the parties
to the contract may be incorporated by reference to other documents or legal texts.

Article 30(5):

The insurance intermediary or insurance undertaking shall provide the customer with
adequate reports on the service provided on a durable medium. Those reports shall
include periodic communications to customers, taking into account the type and the
complexity of insurance-based investment products involved and the nature of the
service provided to the customer and shall include, where applicable, the costs
associated with the transactions and services undertaken on behalf of the customer.
When providing advice on an insurance-based investment product, the insurance
intermediary or the insurance undertaking shall, prior to the conclusion of the
contract, provide the customer with a suitability statement on a durable medium
specifying the advice given and how that advice meets the preferences, objectives and
other characteristics of the customer. The conditions set out in Article 23(1) to (4)
shall apply.

Where the contract is concluded using a means of distance communication which
prevents the prior delivery of the suitability statement, the insurance intermediary or
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the insurance undertaking may provide the suitability statement on a durable medium
immediately after the customer is bound by any contract, provided both of the
following conditions are met:

(a) the customer has consented to receiving the suitability statement without undue
delay after the conclusion of the contract; and

(b) the insurance intermediary or insurance undertaking has given the customer the
option of delaying the conclusion of the contract in order to receive the suitability
statement in advance of such conclusion.

Where an insurance intermediary or an insurance undertaking has informed the
customer that it will carry out a periodic assessment of suitability, the periodic report
shall contain an updated statement of how the insurance-based investment product
meets the customer’s preferences, objectives and other characteristics of the
customer.

Article 30(6):

The Commission shall be empowered to adopt delegated acts in accordance with
Article 38 to further specify how insurance intermediaries and insurance undertakings
are to comply with the principles set out in this Article when carrying out insurance
distribution activities with their customers, including with regard to the information to
be obtained when assessing the suitability and appropriateness of insurance-based
investment products for their customers........ Those delegated acts shall take into
account:

(a) the nature of the services offered or provided to the customer or potential
customer, taking into account the type, object, size and frequency of the transactions;
(b) the nature of the products being offered or considered including different types of
insurance-based investment products;

(c) the retail or professional nature of the customer or potential customer.

2. The following provisions in Directive 2014/65/EU of the European Parliament
and of the Council of 15 May 2014 on markets in financial instruments and amending
Directive 2002/92/EC and Directive 2011/61/EU ("MIFID II") are relevant to this topic:

Article 25(2)(3):

2. When providing investment advice or portfolio management the investment firm
shall obtain the necessary information regarding the client’s or potential client’s
knowledge and experience in the investment field relevant to the specific type of
product or service, that person’s financial situation including his ability to bear losses,
and his investment objectives including his risk tolerance so as to enable the
investment firm to recommend to the client or potential client the investment services
and financial instruments that are suitable for him and, in particular, are in
accordance with his risk tolerance and ability to bear losses.

Member States shall ensure that where an investment firm provides investment
advice recommending a package of services or products bundled pursuant to Article
24(11), the overall bundled package is suitable.

3. Member States shall ensure that investment firms, when providing investment

services other than those referred to in paragraph 2, ask the client or potential client
to provide information regarding that person’s knowledge and experience in the
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investment field relevant to the specific type of product or service offered or
demanded so as to enable the investment firm to assess whether the investment
service or product envisaged is appropriate for the client. Where a bundle of services
or products is envisaged pursuant to Article 24(11), the assessment shall consider
whether the overall bundled package is appropriate.

Where the investment firm considers, on the basis of the information received under
the first subparagraph, that the product or service is not appropriate to the client or
potential client, the investment firm shall warn the client or potential client. That
warning may be provided in a standardized format.

Where clients or potential clients do not provide the information referred to under the
first subparagraph, or where they provide insufficient information regarding their
knowledge and experience, the investment firm shall warn them that the investment
firm is not in a position to determine whether the service or product envisaged is
appropriate for them. That warning may be provided in a standardized format.

3. The following provisions in the draft Commission Delegated Regulation under
MIFID II are relevant for this topic:

Article 54 - Assessment of suitability and suitability reports (Article 25(2) of Directive
2014/65/EU):

1. Investment firms shall not create any ambiguity or confusion about their
responsibilities in the process when assessing the suitability of investment services or
financial instruments in accordance with Article 25(2) of Directive 2014/65/EU. When
undertaking the suitability assessment, the firm shall inform clients or potential
clients, clearly and simply, that the reason for assessing suitability is to enable the
firm to act in the client’s best interest.

Where investment advice or portfolio management services are provided in whole or
in part through an automated or semi-automated system, the responsibility to
undertake the suitability assessment shall lie with the investment firm providing the
service and shall not be reduced by the use of an electronic system in making the
personal recommendation or decision to trade.

2. Investment firms shall determine the extent of the information to be collected from
clients in light of all the features of the investment advice or portfolio management
services to be provided to those clients. Investment firms shall obtain from clients or
potential clients such information as is necessary for the firm to understand the
essential facts about the client and to have a reasonable basis for determining, giving
due consideration to the nature and extent of the service provided, that the specific
transaction to be recommended, or entered into in the course of providing a portfolio
management service, satisfies the following criteria:

(a) it meets the investment objectives of the client in question, including client’s risk
tolerance;

(b) it is such that the client is able financially to bear any related investment risks
consistent with his investment objectives;

(c) it is such that the client has the necessary experience and knowledge in order to
understand the risks involved in the transaction or in the management of his portfolio.
3. Where an investment firm provides an investment service to a professional client it
shall be entitled to assume that in relation to the products, transactions and services
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for which it is so classified, the client has the necessary level of experience and
knowledge for the purposes of point (c) of paragraph 2.

Where that investment service consists in the provision of investment advice to a
professional client covered by Section 1 of Annex II to Directive 2014/65/EU, the
investment firm shall be entitled to assume for the purposes of point (b) of paragraph
2 that the client is able financially to bear any related investment risks consistent with
the investment objectives of that client.

4. The information regarding the financial situation of the client or potential client
shall include, where relevant, information on the source and extent of his regular
income, his assets, including liquid assets, investments and real property, and his
regular financial commitments.

5. The information regarding the investment objectives of the client or potential client
shall include, where relevant, information on the length of time for which the client
wishes to hold the investment, his preferences regarding risk taking, his risk profile,
and the purposes of the investment.

6. Where a client is a legal person or a group of two or more natural persons or where
one or more natural persons are represented by another natural person, the
investment firm shall establish and implement policy as to who should be subject to
the suitability assessment and how this assessment will be done in practice, including
from whom information about knowledge and experience, financial situation and
investment objectives should be collected. The investment firm shall record this
policy.

Where a natural person is represented by another natural person or where a legal
person having requested treatment as professional client in accordance with Section 2
of Annex II of Directive 2014/65/EU is to be considered for the suitability assessment,
the financial situation and investment objectives shall be those of the legal person or,
in relation to the natural person, the underlying client rather than of the
representative. The knowledge and experience shall be that of the representative of
the natural person or the person authorised to carry out transactions on behalf of the
underlying client.

7. Investment firms shall take reasonable steps to ensure that the information
collected about their clients or potential clients is reliable. This shall include, but shall
not be limited to, the following:

(a) ensuring clients are aware of the importance of providing accurate and up-to-date
information;

(b) ensuring all tools, such as risk assessment profiling tools or tools to assess a
client’s knowledge and experience, employed in the suitability assessment process are
fit-for-purpose and are appropriately designed for use with their clients, with any
limitations identified and actively mitigated through the suitability assessment
process;

(c) ensuring questions used in the process are likely to be understood by clients,
capture an accurate reflection of the client’s objectives and needs, and the information
necessary to undertake the suitability assessment; and

(d) taking steps, as appropriate, to ensure the consistency of client information, such
as by considering whether there are obvious inaccuracies in the information provided
by clients.
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Investment firms having an on-going relationship with the client, such as by providing
an ongoing advice or portfolio management service, shall have, and be able to
demonstrate, appropriate policies and procedures to maintain adequate and up-to-
date information about clients to the extent necessary to fulfil the requirements under
paragraph 2.

8. Where, when providing the investment service of investment advice or portfolio
management, an investment firm does not obtain the information required under
Article 25(2) of Directive 2014/65/EU, the firm shall not recommend investment
services or financial instruments to the client or potential client.

9. Investment firms shall have, and be able to demonstrate, adequate policies and
procedures in place to ensure that they understand the nature, features, including
costs and risks of investment services and financial instruments selected for their
clients and that they assess, while taking into account cost and complexity, whether
equivalent investment services or financial instruments can meet their client’s profile.

10. When providing the investment service of investment advice or portfolio
management, an investment firm shall not recommend or decide to trade where none
of the services or instruments are suitable for the client.

11. When providing investment advice or portfolio management services that involve
switching investments, either by selling an instrument and buying another or by
exercising a right to make a change in regard to an existing instrument, investment
firms shall collect the necessary information on the client’s existing investments and
the recommended new investments and shall undertake an analysis of the costs and
benefits of the switch, such that they are reasonably able to demonstrate that the
benefits of switching are greater than the costs.

Article 55 Provisions common to the assessment of suitability or appropriateness
(Article 25(2) and 25(3) of Directive 2014/65/EU)

1. Investment firms shall ensure that the information regarding a client's or potential
client's knowledge and experience in the investment field includes the following, to the
extent appropriate to the nature of the client, the nature and extent of the service to
be provided and the type of product or transaction envisaged, including their
complexity and the risks involved:

(a) the types of service, transaction and financial instrument with which the client is
familiar;

(b) the nature, volume, and frequency of the client's transactions in financial
instruments and the period over which they have been carried out;

(c) the level of education, and profession or relevant former profession of the client or
potential client.

2. An investment firm shall not discourage a client or potential client from providing
information required for the purposes of Article 25(2) and (3) of Directive
2014/65/EU.

3. An investment firm shall be entitled to rely on the information provided by its
clients or potential clients unless it is aware or ought to be aware that the information
is manifestly out of date, inaccurate or incomplete.
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Article 56 Assessment of appropriateness and related record-keeping obligations
(Article 25(3) and 25(5) of Directive 2014/65/EU)

1. Investment firms, shall determine whether that client has the necessary experience
and knowledge in order to understand the risks involved in relation to the product or
investment service offered or demanded when assessing whether an investment
service as referred to in Article 25(3) of Directive 2014/65/EU is appropriate for a
client.

An investment firm shall be entitled to assume that a professional client has the
necessary experience and knowledge in order to understand the risks involved in
relation to those particular investment services or transactions, or types of transaction
or product, for which the client is classified as a professional client.
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7.1 Assessing the suitability or appropriateness of insurance-based
investment products

Information to obtain when assessing the suitability and appropriateness of
insurance-based investment products

1. Many stakeholders agreed with EIOPA that the assessment of suitability is one of
the most relevant regulatory obligations for the purposes of consumer protection.
In accordance with this obligation, distributors providing advice have to provide
suitable personal recommendations regarding insurance-based investment
products to their customers or potential customers. Suitability has to be assessed
against the customer’'s knowledge and experience, financial situation and
investment objectives.

Relationship between the "demands and needs” test and the suitability and
appropriateness assessments

2. The assessment of suitability and appropriateness is, according to Article 30(1)
and 30(2) of IDD, respectively, without prejudice to the "demands and needs"
test of Article 20(1) of IDD. (This point is also explicitly recognised in the
technical advice below). Before concluding an insurance contract and irrespective
of whether this contract is concluded on an advised or non-advised basis, the
distributor has to specify the demands and the needs of a customer and has to
provide the customer with objective information about the insurance product in a
comprehensible form to allow that customer to make an informed decision. For
that reason, not just insurance-based investment products, but any insurance
contract proposed has to be consistent with the customer’s insurance demands
and needs. Where advice is provided prior to the conclusion of an insurance
contract, the distributor should inform the customer why a particular product
would best meet the customer’s demands and needs.

3. EIOPA appreciates that there is a close relationship between the "demands and
needs" test in Article 20(1) of IDD and the suitability/appropriateness
assessment under Article 30 of IDD. Although this close relationship exists,
EIOPA does not consider it appropriate, at this stage, to develop rules on the
demands and needs test in the context of distribution of insurance-based
investment products. It is EIOPA's understanding that, due to the fact that the
Commission's empowerment for delegated acts on this issue under Article 30(6)
of IDD is |Ilimited to the ‘"information to obtain under the
suitability/appropriateness assessment" (and not the "demands and needs" test)
and the fact that this is also reflected in the Commission's Request for Advice, its
technical advice should be limited to the information to obtain under the
suitability/appropriateness assessment only. This is also in line with the request
by the Commission to EIOPA to ensure regulatory consistency with the line taken
in the Commission Delegated Regulation under MiFID II.

Information to be obtained from the customer under the suitability and
appropriateness assessments

4. Advice is defined as "the provision of a personal recommendation to a customer,
either upon their request or at the initiative of the insurance distributor, in
respect of one or more insurance contracts"*. Therefore, advice is not limited
just to the point of sale, but can be provided at any time during the customer
relationship. Situations, where periodic advice is provided and recurring

3 Article 2(1)(15), IDD
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assessments of suitability are carried out, are just one example of advice during
the customer relationship. Every personal recommendation given to the
customer has to be suitable, which includes, for example, whether or not to
switch embedded investment elements or to hold or sell an insurance-based
investment product.

The customer’s knowledge and experience is a common criterion when assessing
suitability or appropriateness. Therefore, assessing the customer’s knowledge
and experience is relevant to the assessment of suitability and appropriateness
equally.

The Technical Advice below sets out requirements with regard to the information
to obtain for the assessment of suitability and appropriateness and has been
adjusted to take into account, specificities arising from the insurance sector:

a) Where concepts/terminology contained in MIFID II (e.g. execution of orders,
portfolio management) do not exist in the insurance sector;

b) Where the MiIFID framework allows for assumptions with regard to the
assessment of suitability and appropriateness of professional clients®, as there
is no specific client classification provided for in IDD (other than an exemption
in certain cases for "large risks">®).

In addition, in the case of Article 54(9)%’ of the draft MIiFID II Delegated
Regulation, there is perceived to be an overlap with the envisaged Level 2
provisions on product oversight and governance. For this reason, Article 54(9)
has not been replicated in the technical advice below. Copying across Article
54(9), could, in EIOPA’s view, create some confusion and legal uncertainty with
the product oversight and governance provisions in the envisaged Delegated Act
under IDD. At the same time, EIOPA differentiates product oversight and
governance clearly from the assessment of suitability and appropriateness by
specifying that the rules for the latter apply only when there is direct customer
contact while carrying out insurance distribution activities.

Furthermore, EIOPA also sees the following difference between the equivalent
Level 1 provisions of MIFID II and IDD: There is no comparable provision in
Article 25 of IDD, to subparagraph 2 of Article 24(2) of MIiFID II which states that
an “investment firm shall understand the financial instruments they offer or
recommend......”. There is an equivalent provision in subparagraph 4 of Article
25(1) of IDD with subparagraph 4 of Article 16(3) of MIFID II, which refers to the
fact that the “insurance undertaking shall understand and regularly review the
insurance products it offers or markets”. The IDD text does not go as far as
referring to a “recommendation”. A “recommendation” would provide an obvious
link to the suitability assessment under Article 30(1) of IDD. Furthermore, the
provision in subparagraph 4 of Article 25(1) of IDD only applies to insurance
undertakings and not insurance intermediaries, whereas Article 30(1) of IDD
covers both insurance intermediaries and insurance undertakings.

EIOPA is of the view that a personal recommendation can only be provided,
where the relevant information is available to the distributor. EIOPA
acknowledges that understanding the consequences of not being able to provide
a personal recommendation is important for distribution activities. Where feasible

35 Article 22(1)2), IDD

36 Article 22(1)(1), IDD. N.B. “Large risks” only cover certain non-life products in Annex I of the Solvency II Directive.
37 “Investment firms shall have, and be able to demonstrate, adequate policies and procedures in place to ensure that
they understand the nature, features, including costs and risks of investment services and financial instruments
selected their clients and that they assess, while taking into account cost and complexity, whether equivalent
investment services or financial instruments can meet their client’s profile”.
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under national law, if a suitability assessment cannot be performed because the
necessary information about the customer’s financial situation and investment
objectives cannot be obtained, an appropriateness assessment could be
performed instead on a non-advised basis. However, in cases of Article 30(2) of
IDD, in relation to non-professional customers, it would need to be clear to the
customer or potential customer that he is not receiving a personal
recommendation.
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Technical Advice

Assessment of suitability

1.

(a)

(b)

(c)

The insurance intermediary or insurance undertaking when carrying out an
insurance distribution activity, shall determine the extent of the information to
be collected from the customer in light of all the features of the advice to be
provided to the customer or potential customer.

Without prejudice to the fact that any contract of insurance proposed shall be
consistent with the customer’s insurance demands and needs under Article
20(1) of Directive (EU) 2016/97, an insurance intermediary or insurance
undertaking shall obtain from customers or potential customers such
information as is necessary for the insurance intermediary or the insurance
undertaking to understand the essential facts about the customer and to have
a reasonable basis for determining that the personal recommendation satisfies
the following criteria:

it meets the customer’s investment objectives, including that person’s risk
tolerance;

it meets the customer’s financial situation, including that person’s ability to
bear losses;

it is such that the customer has the necessary knowledge and experience in
the investment field relevant to the specific type of product or service.

It may be the case that some information to be obtained for the suitability
assessment is obtained already under Chapter V of Directive (EU) 2016/97.

The insurance intermediary or the insurance undertaking shall not create any
ambiguity or confusion about their responsibilities in the process when
assessing the suitability in accordance with Article 30(1) of Directive (EU)
2016/97. The insurance intermediary or insurance undertaking shall inform
customers, clearly and simply, that the reason for assessing suitability is to
enable them to act in the customer’s best interest.

When advice on insurance-based investment products is provided in whole or
in part through an automated or semi-automated system, the responsibility to
undertake the suitability assessment shall lie with the insurance intermediary
or insurance undertaking providing the service and shall not be reduced by the
use of an electronic system in making the personal recommendation.

The necessary information regarding the customer’s or potential customer’s
financial situation including that person’s ability to bear losses, shall include,
where relevant, information on the source and extent of his regular income,
his assets, including liquid assets, investments and real property, and his
regular financial commitments. The level of information gathered shall be
appropriate to the specific type of product or service being considered.

The necessary information regarding the customer’s or potential customer’s
investment objectives, including that person’s risk tolerance, shall include,
where relevant, information on the length of time for which the customer
wishes to hold the investment, his preferences regarding risk taking, his risk
profile, and the purposes of the investment. The level of information gathered
shall be appropriate to the specific type of product or service being
considered.

82/837



(a)

(b)

()

(d)

10.

11.

12.

With reference to group insurance as referred to in recital 49 of Directive (EU)
2016/97, where an insurance contract is concluded on behalf of a group of
members, where the individual member cannot take an individual decision to
join, the insurance intermediary or insurance undertaking shall establish and
implement policy as to who shall be subject to the suitability assessment and
how this assessment will be done in practice, including from whom the
information about knowledge and experience, financial situation and
investment objectives shall be collected. The insurance intermediary or the
insurance undertaking shall record this policy.

The insurance intermediary or insurance undertaking shall take reasonable
steps to ensure that the information collected about the customer is reliable.
This shall include, but shall not be limited to, the following:

ensuring customers are aware of the importance of providing accurate and up-
to-date information;

ensuring all tools, such as risk assessment profiling tools or tools to assess a
customer’s knowledge and experience, employed in the suitability assessment
process are fit-for-purpose and appropriately designed for use with their
customers, with any limitations identified and actively mitigated through the
suitability assessment process;

ensuring questions used in the process are likely to be understood by the
customer, capture an accurate reflection of the customer’s objectives and
needs, and the information necessary to undertake the suitability assessment;
and

taking steps, as appropriate, to ensure the consistency of customer
information, such as considering whether there are obvious inaccuracies in the
information provided by the customer.

If the insurance intermediary or insurance undertaking does not obtain the
information required under Article 30(1) of Directive (EU) 2016/97, the
insurance intermediary or the insurance undertaking shall not provide advice
on insurance-based investment products to the customer or potential
customer.

When providing the advice, an insurance intermediary or the insurance
undertaking shall not make a recommendation where none of the products are
suitable for the customer.

When providing advice that involves switching between underlying investment
assets, such as by exercising a contractual right to make a change in regard
to an underlying investment asset, the insurance intermediary or insurance
undertaking shall also collect the necessary information on the customer’s
existing underlying investment assets and the recommended new investments
and shall undertake an analysis of the costs and benefits of the switch, such
that they are reasonably able to demonstrate that the benefits of switching
are greater than the costs.
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Provisions common to the assessment of suitability or appropriateness

13. The necessary information regarding the customer’s or potential customer’s
knowledge and experience in the investment field, shall include, where
relevant the following to the extent appropriate to the specific type of product
or service:

(a) the types of service, transaction, insurance-based investment product or
financial instrument with which the customer is familiar;

(b) the nature, volume, and frequency of the customer's transactions in
insurance-based investment products or financial instruments and the period
over which they have been carried out;

(c) the level of education, and profession or relevant former profession of the
customer or potential customer.

14. An insurance intermediary or the insurance undertaking shall not discourage a
customer or potential customer from providing information required for the
purposes of Article 30(1) and (2) of Directive (EU) 2016/97.

15. An insurance intermediary or the insurance undertaking shall be entitled to
rely on the information provided by its customers or potential customers
unless it is aware or ought to be aware that the information is manifestly out
of date, inaccurate or incomplete.

Assessment of appropriateness

16. Without prejudice to the fact that any contract of insurance proposed shall be
consistent with the customer’s insurance demands and needs under Article
20(1) of Directive (EU) 2016/97, the insurance intermediary or insurance
undertaking, when carrying out insurance distribution activities other than
those referred to in Article 30(1) of Directive (EU) 2016/97, in relation to
assessing the appropriateness of sales where no advice is given, shall
determine whether that customer has the necessary experience and
knowledge in order to understand the risks involved in relation to the product
proposed.
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7.2 Retention of records

Analysis

1.

The technical advice developed by ESMA on MIFID II and the Delegated
Regulation under MIFID II adopted by the European Commission on 25 April
2016 have served as a basis for this part of the technical advice. The results of
EIOPA's online survey in early 2016 showed a general support for alignment
with MIFID II requirements, which was reinforced by the outcome of the public
consultation. Respondents agreed that insurance specificities should be taken
into account in the technical advice.

EIOPA acknowledges that the draft MIiFID II Delegated Regulation covers record-
keeping in an appropriateness scenario only, and does not introduce specific
rules for the content of records for the suitability assessment. Furthermore, the
draft MIiFID II Delegated Regulation does not provide more information about the
format for records. EIOPA has taken note of ESMA's Guidelines on certain aspects
of the MIFID suitability requirements®, where certain expectations with regard to
record-keeping of the assessment of suitability were set.

With particular reference to the content of the agreements for the provision of
services to customer, the draft MIiFID II Delegated Regulation does not reflect
specificities of the insurance sector. In particular, it refers to the written basic
agreement between the investment firm and the retail client, which Member
State will require the investment firm to enter into with the latter, as provided by
Article 58, draft MIFID II Delegated Regulation. Taking into account that the
same written basic agreement is not foreseen by IDD, the reference to “"the
agreements for the provision of services to customers” mentioned by the
Commission’s request for advice, does not seem to be applicable in the IDD
context. IDD mentions the documents agreed between the parties only, but does
not introduce the concept of a written basic agreement.

Therefore, the reference to the written basic agreements for the provision of
services to the customer could be interpreted as a reference to the contractual
terms and conditions in which the essential rights and obligations of the parties
are regulated. Member States might want to introduce this concept at their own
discretion or have done so already.

In fact, although from a formal point of view, IDD does not introduce the concept
and the requirement of the written basic agreement (but only mentions the
documents agreed between the insurance intermediary or insurance undertaking
and the customer), the content of the written basic agreement does not appear
inconsistent with the IDD framework, except for those features specifically
referred to under MIFID II and not adapted to the specificities of the insurance
market (e.g. the reference to portfolio management, custody services and
financing transactions).

Retention of records on suitability assessments

6.

As regards the Commission’s request for advice about the content of the
agreements for the provision of services to customers, it was also pointed out by
many respondents to EIOPA's online survey that the fact that the content of
insurance contracts is already regulated at national level, should be also taken
into account. Therefore, the definition of the information to be included in the
contract at EU level could interfere with national civil law. For this reason, with

38 https://eiopa.europa.eu/Pages/Consumer-Protection/Online-survey-Call-for-Advice-from-EC-IDD.aspx
39 Section V.IX on Record-keeping: https://www.esma.europa.eu/sites/default/files/library/2015/11/2012-387 en.pdf
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reference to the documents agreed between the insurance intermediary or
insurance undertaking and the customer setting out the rights and obligation of
the parties which the insurance intermediary or insurance undertaking is obliged
to record, the rules on retention of records remain high level.

As regards the content of records on suitability assessments, the insurance
intermediary or insurance undertaking should keep a record of the insurance-
based investment products that were recommended, but not record all potential
products that could have been alternatives. This ensures that the provision of
advice and the record-keeping obligations for this service are aligned.

Format of the documents agreed between the parties

8.

10.

11.

12.

In relation to the Commission’s request for advice about the format of records
and agreements for the provision of services to customers, Article 30(5) of IDD
already refers to “durable medium” in relation to periodic reports to customers
on the services provided and to the suitability statements to be provided to the
customer.

EIOPA has taken note that the draft MIiFID II Delegated Regulation has a humber
of provisions on format, such as Articles 46 and Article 58. Accordingly, the
technical advice specifies the format for record-keeping and reporting purposes
to make Article 30 of IDD, more practical and allow national competent
authorities to supervise market practice.

Therefore, it would be sufficient to make a reference to the notion of durable
medium as defined by Article 2(1)(18) of IDD, which states the following:

“'durable medium' means any instrument which:

(a) enables a customer to store information addressed personally to that
customer in a way accessible for future reference and for a period of time
adequate for the purposes of the information; and

(b) allows the unchanged reproduction of the information stored”.

EIOPA acknowledges the challenges for distributors with regard to providing
documents in the most suitable format. EIOPA believes it is useful to make a
reference to the general provisions on the information conditions laid down by
Article 23 of IDD (as regards the use of paper or another durable medium and
the use of the official language of the Member State in which the risk is situated
or of the Member State of the commitment or in any other language agreed upon
by the parties).

Article 23 introduces certain criteria when deviating from the default paper-based
format. These criteria should be understood in a pragmatic way that is in
accordance with the best interests of the customer.

86/837



Technical Advice

Retention of records

1. Without prejudice to the application of the Regulation (EU) 2016/679 of the
European Parliament and of the Council of 27 April 2016 (General Data
Protection Rules), the insurance intermediary or insurance undertaking shall
keep orderly records of information obtained where the insurance
intermediary or the insurance undertaking is required to produce a suitability
statement or the customer information obtained to assess appropriateness.

Record-keeping obligations for the assessment of suitability
2. The insurance intermediary or the insurance undertaking shall at least:

(a) maintain adequate recording and retention arrangements to ensure orderly
and transparent record-keeping regarding the suitability assessment, including
any advice provided, the result of the suitability assessment and all changes
to the underlying investment assets; in order to not prevent competent
authorities from fulfilling their supervisory objectives with particular reference
to the detection of failures;

(b) ensure that records kept are accessible for the relevant persons within the
insurance intermediary or insurance undertaking, and for competent
authorities; and

(c) have adequate processes to mitigate any shortcomings or limitations of the
record-keeping arrangements.

3. The insurance intermediary or the insurance undertaking shall record all
relevant information about the suitability assessment, such as information
about the customer, and information about insurance-based investment
products recommended to the customer or purchased on the customer’s
behalf. Those records shall include:

(a) any changes made by the insurance intermediary or the insurance undertaking
regarding the suitability assessment, in particular any change to the
customer’s risk tolerance;

(b) the recommended insurance-based investment products that fit that profile
and the rationale for the individual assessment, as well as any changes and
the reasons for them.

Record-keeping obligations for the assessment of appropriateness

4. Insurance intermediary or insurance undertaking shall maintain records of the
appropriateness assessments undertaken which shall include the following:

(a) the result of the appropriateness assessment;

(b) any warning given to the customer where the product was assessed as
potentially inappropriate for the customer, whether the customer asked to
proceed with concluding the contract despite the warning and, where
applicable, whether the insurance undertaking or the insurance intermediary
accepted the customer’s request to proceed with concluding the contract; and

(c) any warning given to the customer where the customer did not provide
sufficient information to enable the insurance undertaking or the insurance
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intermediary to undertake an appropriateness assessment, whether the
customer asked to proceed with concluding the contract despite this warning
and, where applicable, whether the insurance undertaking or the insurance
intermediary accepted the customer’s request to proceed with concluding the
contract.

Format

5. With reference to the format, the documents as referred to in paragraph 1
shall be kept and provided:

a) in an official language of the Member State in which the risk is situated or in the
Member State where the consumer has his habitual residence under the
conditions of Article 6 of the Regulation 593/2008 on the law applicable to
contractual obligations (Rome I) or in any other language agreed upon by the
parties;

b) in a clear and accurate manner, comprehensible to the customer;
c) in the format as defined by Article 2(1)(18) of Directive (EU) 2016/97.
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7.3 Reports to customers on the services provided

Analysis

1.

EIOPA has been asked to provide advice on periodic reports to customers on the
services provided. Notwithstanding that the suitability statement is a one-off
document, EIOPA has included the suitability statement in this part of the
analysis and advice. EIOPA is of the view that providing the one-off statement
and a periodic suitability assessment should be dealt with together.

Reporting obligations should include a fair and balanced review of the activities
undertaken and of the performance during the relevant period. The reports on
the services provided, should be provided in a durable medium.

Suitability statement

3.

EIOPA acknowledges that distributors, when providing advice, will usually take
into account all information available. The IDD includes in Chapter V, the
demands and needs test, which existed already in the IMD and is applicable to all
insurance contracts. According to Article 20(1) of IDD, prior to the conclusion of
an insurance contract, the insurance distributor shall specify, on the basis of
information obtained from the customer, the demands and the needs of that
customer. EIOPA expects that the suitability statement will focus on the elements
of the suitability assessment and does not intend to introduce with its technical
advice, any form of mandatory “demands and needs statement”.

When an advice is provided to the customer regarding insurance-based
investment products, the suitability statement has to provide feedback on the
customer-specific information, which has been gathered and analysed in order to
make the recommendation of a suitable contract, transparent.

The suitability statement should therefore contain at least:
¢ An outline of the advice given; and
e How the recommendation provided, is suitable for the customer.

Periodic Suitability report

6.

EIOPA considers the periodic suitability report referred to in Article 30(5) of IDD
to be an on-going and regular revision of the initial suitability assessment, to be
agreed upon by the parties, with the aim of determining whether the product is
still in accordance with the best interests of their customers. Taking into account
that insurance-based investment products have usually medium to long
recommended holding periods, a frequency of one year is appropriate to meet
the objectives.

EIOPA considers it proportionate that a periodic suitability report covers in
certain circumstances only, changes in the services or investments embedded in
the insurance-based investment product and/or the circumstances of the
customer and may not need to repeat all the details of the first report.

In the cases where a periodic assessment of suitability is agreed, a customer
should be able to trust that this review takes place at least annually. However, if
the assessment shows that the product is not in accordance with the best
interests of the customer anymore, the customer should be informed without
undue delay after the assessment.

If the assessment shows that the product is still suitable, EIOPA considers it
sufficient to refer to the periodic assessment in the periodic communications to
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the customer. This would also be proportionate and would not overwhelm the
customer with too much information.

Periodic communications to customers

10.

11.

12.

13.

14.

EIOPA understands that adequate reports on the service provided are mandatory
according to Article 30(5) of IDD. In practice, they might not be separable from
other customer communication and could be delivered together with other
documents or even electronically.

EIOPA refers in its technical advice to services provided to and transactions
undertaken on behalf of customers. This is due to the fact that IDD specifies that
"reports shall include periodic communications to customers, taking into account
the type and the complexity of insurance-based investment products involved
and the nature of the service provided to the customer and shall include, where
applicable, the costs associated with the transactions and services undertaken on
behalf of the customer". EIOPA expects the periodic communication to disclose to
the customer the costs that are incurred by transactions, which is understood
with regard to changes to the underlying investment assets in insurance-based
investment products.

The recommended frequency of adequate reports on the service provided should
be yearly. EIOPA acknowledges that reporting under MiIFID II in the case of
portfolio management, foresees quarterly reporting. However, substantial
differences exist in EIOPA's view between reporting with regard to portfolio
management and periodic communications with regard to insurance-based
investment products. Mainly, in the case of insurance-based investment
products, the recommended holding period is generally several years, whereas
portfolio management can encompass all sorts of financial instruments to report
on.

At the same time, EIOPA recognises the similarities of portfolio management and
periodic communications with regard to insurance-based investment products.
Therefore, EIOPA considers it important to report on relevant information. EIOPA
has reviewed such information in light of the responses received during the
public consultation. It is not EIOPA’s intention to call into question the reporting
already foreseen under Article 185 of Solvency II. Furthermore, the reporting
criteria should be in principle applicable to all kinds of insurance-based
investment products. Therefore, EIOPA is putting forward a proposal for core
elements of relevant customer information, while acknowledging that other
information provision clauses exist in relevant legislation.

With the proposed amendments to the list of elements required for meaningful
periodic communication to customers, EIOPA expects in practice a clearer
demarcation of reporting obligations for insurance undertakings (reporting
foreseen by Article 185 of Solvency II) and periodic communications following
from the direct customer relationship, Article 30(5) of IDD. EIOPA expects that
the periodic communication goes beyond the criteria prescribed, if the products
involved or the nature of the service provided warrant for the communication of
additional elements. Ultimately, customers should be informed about the
necessary developments while not being overloaded with too much information.
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Technical Advice

Suitability statement

1.

(a)

(b)

()

When providing advice, the insurance intermediary or insurance undertaking
shall provide a statement to the customer that includes an outline of the
advice given and how the recommendation provided is suitable for the
customer, including how it meets the customer’s investment objectives,
including that person’s risk tolerance; the customer’s financial situation,
including that person’s ability to bear losses; and the customer’s knowledge
and experience.

The insurance intermediary or insurance undertaking shall draw the
customer’s attention to, and shall include in the suitability statement,
information on whether the recommendation is likely to require the customer
to seek a periodic review of their arrangements.

Where an insurance intermediary or insurance undertaking has informed the
customer that it will carry out a periodic assessment of suitability, the
subsequent reports after the initial service is established, may only cover
changes in the services or underlying investment assets and/or the
circumstances of the customer and may not need to repeat all the details of
the first report.

Insurance intermediary or insurance undertaking providing a periodic
suitability assessment shall review, in accordance with the best interests of
their customers, the suitability of the recommendations given at least
annually.

The frequency of this assessment shall be increased depending on the
characteristics of the customer, such as the risk tolerance of the customer,
and the insurance-based investment product recommended.

The insurance intermediary or insurance undertaking providing a periodic
suitability assessment pursuant to paragraph 3, shall disclose all of the
following:

the frequency and extent of the periodic suitability assessment and where
relevant, the conditions that trigger that assessment;

the extent to which the information previously collected will be subject to
reassessment; and

the way in which an updated recommendation will be communicated to the
customer.

Periodic communications to customers

7.

Without prejudice to Article 185 of Directive 2009/138/EC (Solvency II), the
insurance intermediary or insurance undertaking shall provide the customer
with a periodic statement in a durable medium of the services provided to and
transactions undertaken on behalf of that customer.
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(@)

(b)

The periodic statement required under paragraph 7, shall provide a fair and
balanced review of the services provided to and transactions undertaken on
behalf of that customer and shall include the following information:

Services provided to and transactions undertaken on behalf of the customer

during the reporting period and, where applicable, the costs associated with
these services and transactions (if any);

Value of each underlying investment asset, where appropriate;

The periodic statement referred to in paragraph 7 shall be provided at least
annually.
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8.

Execution-only sales - criteria to assess "“other non-

complex insurance-based investment products”

Extract from the Commission’s request for advice (mandate)

"EIOPA is invited to provide technical advice on the criteria to assess non-complex
insurance-based investment products for the purposes of point (ii) of point (a) of
paragraph 3 of Article 30”.

1.

2.

The following provisions in the IDD are relevant to this topic:

Article 30(3)(a):

3. Without prejudice to Article 20(1), where no advice is given in relation
to insurance-based investment products, Member States may derogate
from the obligations referred to in paragraph 2 of this Article, allowing
insurance intermediaries or insurance undertakings to carry out
insurance distribution activities within their territories without the need to
obtain the information or make the determination provided for in
paragraph 2 of this Article where all the following conditions are met: (a)
the activities refer to either of the following insurance-based investment
products (i) contracts which only provide investment exposure to the
financial instruments deemed non-complex under Directive 2014/65/EU
and do not incorporate a structure which makes it difficult for the
customer to understand the risks involved,; or (ii) other non-complex
insurance-based investments for the purpose of this paragraph;

Article 30(6):

The Commission shall be empowered to adopt delegated acts in
accordance with Article 38 to further specify how insurance
intermediaries and insurance undertakings are to comply with the
principles set out in this Article when carrying out insurance distribution
activities with their customers, including with regard to...the criteria to
assess non-complex insurance-based investment products for the
purposes of point (ii) of point (a) of paragraph 3 of this Article...Those
delegated acts shall take into account:

(a) the nature of the services offered or provided to the customer or
potential customer, taking into account the type, object, size and
frequency of the transactions;

(b) the nature of the products being offered or considered including
different types of insurance-based investment products;

(c) the retail or professional nature of the customer or potential
customer”.

The following provisions in the draft Commission Delegated Regulation under
Directive 2014/65/EU (“MIFID II"”) are relevant for this topic:
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Article 57 - Provision of services in non-complex instruments (Article 25(4) of
Directive 2014/65/EU):

A financial instrument which is not explicitly specified in Article 25(4)(a)
of Directive 2014/65/EU shall be considered as non-complex for the
purposes of Article 25(4)(a)(vi) of Directive 2014/65/EU if it satisfies the
following criteria:

(a) it does not fall within Article 4(1)(44)(c) of, or points (4) to (11) of
Section C of Annex I to Directive 2014/65/EU;

(b) there are frequent opportunities to dispose of, redeem, or otherwise
realise that instrument at prices that are publicly available to market
participants and that are either market prices or prices made available,
or validated, by valuation systems independent of the issuer;

(c) it does not involve any actual or potential liability for the client that
exceeds the cost of acquiring the instrument;

(d) it does not incorporate a clause, condition or trigger that could
fundamentally alter the nature or risk of the investment or pay out
profile, such as investments that incorporate a right to convert the
instrument into a different investment;

(e) it does not include any explicit or implicit exit charges that have the
effect of making the investment illiquid even though there are technically
frequent opportunities to dispose of, redeem or otherwise realise it;

(f) adequately comprehensive information on its characteristics is publicly
available and is likely to be readily understood so as to enable the
average retail client to make an informed judgment as to whether to
enter into a transaction in that instrument.”

Analysis

3.

In accordance with paragraphs 1 and 2 of Article 30 of IDD an assessment of the
suitability or appropriateness of an insurance-based investment product for the
customer by the insurance distributor is generally required as part of an advised
or non-advised sale. However, Article 30(3) of IDD allows Member States to
derogate from these obligations and to not require either a suitability or
appropriateness test to be conducted, where various conditions are satisfied. This
type of sale is often referred to as an “execution-only” sale, as the insurance
undertaking or insurance intermediary executes the transaction requested by the
customer without any prior vetting of the customer’s knowledge, experience,
financial situation and investment objectives. The sale is carried out only at the
initiative of the customer or the potential customer. However, it is important to
note that, in accordance with Article 20(1) of IDD, it is still necessary for the
insurance distributor to specify the demands and needs of the customer prior to
the conclusion of the contract.

Since the assessment of whether the conditions in Article 30(3) of IDD are
satisfied is only necessary where Member States choose to exercise the
derogation, and thereby allow for the execution-only sale of insurance-based
investment products, the application of the term “other non-complex insurance-
based investments” for the purposes of Article 30(3)(a) will only be directly
relevant within those Member States which make use of the derogation.
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5. One of the conditions specified in Article 30(3) to determine whether an
insurance-based investment product can be distributed as an execution-only sale
relates to the complexity of the insurance-based investment product. This
assessment is based on the nature of the financial instruments to which the
insurance-based investment provides investment exposure, as well as the
structure of the contract between the insurance undertaking or insurance
intermediary and the customer (Article 30(3)(a), IDD).

6. Under Article 30(3)(a)(i) of IDD insurance-based investment products can be
considered non-complex when they only provide investment exposure to the
financial instruments deemed non-complex under MiIFID II and do not
incorporate a structure which makes it difficult for the customer to understand
the risks involved. The list of specified non-complex financial instruments in
MIFID II is relatively short - it is limited to certain types of shares, bonds,
money-market instruments and structured deposits, and non-structured UCITS,
as set out in Article 25(4)(a) of MiFID II:

(a)shares admitted to trading on a regulated market or an equivalent third
country market (that is, one which is included in the list which is published
by the European Commission and updated periodically) or on a MTF?*,
where those are shares in companies, and excluding shares in non-UCITS
collective investment undertakings and shares that embed a derivative;

(b)bonds or other forms of securitised debt admitted to trading on a
regulated market or on an equivalent third country market or on a MTF,
excluding those that embed a derivative or incorporate a structure which
makes it difficult for the client to understand the risk involved;

(c) money-market instruments, excluding those that embed a derivative or
incorporate a structure which makes it difficult for the client to understand
the risk involved;

(d)shares or units in UCITS, excluding structured UCITS as referred to in the
second subparagraph of Article 36(1) of Regulation (EU) No 583/2010;

(e)structured deposits, excluding those that incorporate a structure which
makes it difficult for the client to understand the risk of return or the cost
of exiting the product before term; or

(f) other non-complex financial instruments.

7. In accordance with Article 25(8) of MIFID II, the Commission is empowered to
adopt delegated acts on the criteria identify “other non-complex financial
instruments” referred to in Article 25(4)(a)(vi) of the same Directive. The current
text of the MIFID II delegated acts is included in paragraph 2 of this section
above. ESMA has also drafted Guidelines on complex debt instruments and
structured deposits to clarify the application of the list in Article 25(4)(a) of
MIFID II (and included in the previous paragraph of this section). All of these
provisions are therefore relevant when assessing whether the investment
exposure of an insurance-based investment product is limited to financial
instruments deemed non-complex under MiFID II.

8. Article 30(3)(a)(ii) of IDD acknowledges the possibility that an insurance-based
investment product may not fall within the scope of Article 30(3)(a)(i), but may

40 Multi-lateral trading facility
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10.

11.

12.

stil be deemed a non-complex product. EIOPA considers that where an
insurance-based investment product incorporates a structure which makes it
difficult for the customer to understand the risks involved, it is in all cases not fit
for distribution via an execution-only sale. For this reason, the technical advice
below contains a provision to exclude cases where the insurance-based
investment product incorporates a structure which makes it difficult for the
customer to understand the risks involved (point (e) below in the sub-section
“Technical Advice”). This criterion mirrors the drafting of Article 30(3)(a)(i).
Adding it in the technical advice below aims to achieve symmetry within point (a)
of Article 30(3).

EIOPA is also working on further specifying which structures can make it difficult
for the customer to understand the risks involved in accordance with the
empowerments to develop Guidelines in Articles 30(7) and (8) of IDD and will
publish shortly a consultation paper on those Guidelines*'. For the purpose of this
technical advice, EIOPA has considered whether there are cases where an
insurance-based investment product provides some kind of investment exposure
to complex financial instruments* or to other variables, but overall the product
can still be fit for distribution via execution-only.

The results of EIOPA's evidence-gathering®® on suitability and appropriateness
with regard to Article 30(3)(a)(ii) of IDD indicate that there are a limited number
of insurance-based investment product types currently sold execution-only.
Whilst numerous Member States allow for the sale of certain products on a non-
advised basis, only a limited number allow for products to be sold by means of
execution-only transactions. An example of an insurance-based investment
product, which may already be sold on this basis, is a limited term “investment
bond-type” product, either with single or regular premiums, which has life
insurance cover.

EIOPA is also mindful of the importance of the assessments of suitability and
appropriateness to ensure good outcomes for customers, and therefore the need
to carefully circumscribe the types of products that can be sold without these
protection measures. At the same time, EIOPA is aware that to unduly restrict
these sales, as well as to minimise the development of future products for sale
by execution-only, could be seen as anti-competitive or as resulting in financial
exclusion by limiting the development of low-cost simple products.

Some Member States have advocated retention of some discretion over the
assessment of complexity at local level, in view of the differences in markets and
product features across Member States. It can also be noted that, in view of the
minimum harmonisation aim of IDD as well as the fact that for execution-only
sales specifically customers do not benefit from the protection of some of the
relevant conduct of business rules, some national supervisory authorities have
indicated that they may maintain or introduce more stringent national provisions
in this area. The drafting of the criteria therefore bears in mind the need for
them to be capable of general application by Member States having regard to
their specific statutory regimes.

“1 Under Article 30(7) EIOPA has to issue those Guidelines by 23 August 2017. There is no deadline for the
empowerment in Article 30(8).

42 This means that they would not satisfy the conditions in Article 30(3)(a)(i).

43 EIOPA conducted a survey in preparation for this technical advice, the responses to which can be found here.
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13.

14,

15.

16.

EIOPA has noted the draft Commission Delegated Regulation under MiIFID II
regarding criteria for the assessment of other non-complex financial instruments.
Where these criteria address product features, which are considered to be
equally applicable to insurance-based investment products, these provisions are
included in EIOPA’s technical advice. This includes provisions on the ability to
redeem (i.e. surrender) a product before the contractual maturity date, the
nature of the exit (i.e. surrender) charges and fact that they should not be
punitive or prohibitive, and the existence of clauses or triggers which alter the
risk of the product. However, in these cases it was still necessary to modify some
of the MIFID II requirements to appropriately reflect the insurance sector. In
particular, regarding the provision in point (d) of the technical advice, given that
exit penalties have been a feature of long-term insurance-based investment
products that are considered to have led to consumer detriment, this is intended
to exclude products with unreasonable exit charges, including fiscal penalties.

The provisions in Article 57 sub paragraph 1, points (a), (c) and (f) of the MIiFID
IT draft Commission Delegated Regulation were not considered applicable to
insurance-based investment products. Point (a) is considered to be specific to
MIFID II as it concerns the complexity of the underlying financial instruments.
Regarding point (c) it is not considered to be possible for an insurance-based
investment product to result in a liability for the customer, which exceeds the
amount of the premiums to be paid. Regarding point (f), this is not considered to
be necessary given that adequately comprehensive information should be
available for all insurance-based investment products, not only those sold via
execution-only, in accordance with Articles 20(1) and 29(1) of IDD, as well as
Regulation 1286/2014 on Key Information Documents (KID) for Packaged Retail
and Insurance-based Investment Products (PRIIPs).

Another relevant consideration is the nature of any guarantee provided by the
insurance undertaking. Where the insurance undertaking provides a guarantee
regarding the surrender and maturity value of an insurance-based investment
product, the customer is not fully exposed to the performance of the financial
instruments in which the insurance undertaking has invested or to which the
customer’s benefits are linked. In view of this, depending on the nature of the
guarantee, insurance-based investment products could be regarded as non-
complex, even though the contract may provide investment exposure that is not
limited to financial instruments deemed non-complex under MiIFID II. In this
case, EIOPA considers that as a minimum the customer should be guaranteed to
receive, at both surrender and maturity, at least the amount of the premiums
that they have paid, minus legitimate costs levied. Furthermore, whilst the
provision of a guarantee significantly limits the extent to which the customer is
exposed to market fluctuations, there will still be an investment element to the
product which determines the extent to which the maturity value is above the
guaranteed level. For this reason, as stated in paragraph 8 above, it is critical
that the insurance-based investment product also does not incorporate a
structure which makes it difficult for the customer to understand the risks
involved.

Notwithstanding the process for adopting the delegated acts referred to
in Article 30(6) of IDD, as determined by the Commission, in view of the
close connection between this technical advice and the Guidelines based
on the empowerments in Article 30(7) and (8) of IDD, EIOPA considers
that it may be appropriate to review its technical advice in light of the
comments received during the public consultation on the Guidelines.
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Technical Advice

An insurance-based investment product shall be considered as non-complex for

the purposes of Article 30(3)(a)(ii) of Directive (EU) 2016/97 if it satisfies all of
the following criteria:

(a) the contractually guaranteed minimum surrender and maturity value is at least
the amount of premiums paid by the customer minus legitimate costs levied.

(b) it does not incorporate a clause, condition or trigger that allows the insurance
undertaking to materially alter the nature, risk or pay-out profile of the
insurance-based investment product;

(c) there are options to surrender or otherwise realise the insurance-based
investment product at a value that is available to the customer;

(d) it does not include any explicit or implicit charges which have the effect that,
even though there are technically options to surrender the insurance-based
investment product, doing so may cause unreasonable detriment to the
customer, because the charges are disproportionate to the cost to the
insurance undertaking of the surrender;

(e) it does not in any other way incorporate a structure which makes it difficult for
the customer to understand the risks involved.
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Annex I: Impact Assessment

Procedural issues and consultation of interested parties

The Commission has requested EIOPA to provide technical advice on possible
delegated acts concerning Directive (EU) 2016/97 of the European Parliament and of
the Council of 20 January 2016 on insurance distribution (hereinafter "IDD"). In
particular, the Commission seeks EIOPA’s technical advice regarding the following
issues:

A. Product oversight and governance,

B. Conflicts of interest,

C. Inducements and

D. Assessment of suitability and appropriateness and reporting to customers.

According to the Commission’s request, EIOPA should justify its advice by identifying,
where relevant, a range of technical options and undertaking a qualitative, and as far
as possible, quantitative assessment of the costs and benefits of each. Where
administrative burdens and compliance costs on the side of the industry could be
significant, EIOPA should where possible quantify these costs.

The analysis of costs and benefits is undertaken according to an Impact Assessment
methodology.

The draft technical advice and its impact assessment have been subject to public
consultation between 4 July and 3 October 2016. Stakeholders’ responses to the
public consultation were duly analysed and served as a valuable input for the revision
of the draft technical advice and its impact assessment. Additionally, the opinion from
the Insurance and Reinsurance Stakeholder Group, provided in Article 37 of EIOPA
Regulation, has been considered.

As part of the public consultation, stakeholders were specifically requested to provide
their views on the estimated costs and benefits of the proposals included in the draft
technical advice in general, as well as, in particular, the estimated costs for
manufacturers and distributors of the proposals regarding POG. 65 responses were
received on this respect. The main messages from stakeholders can be summarised as
follows:

- Costs of implementation of IDD are expected to be substantial;
- A quantification of the costs is very difficult;

- Main costs include, among others, costs in term of information provision and
recording at the point of sales, compliance costs (including eventual
outsourcing), training, adaptation of IT system, etc.

Although the majority of responses refer indistinctly to costs from the proposed
technical advice and costs from the requirements already in IDD, EIOPA has
considered all comments received to improve this impact assessment. In
particular, EIOPA acknowledges the stakeholders’ concerns regarding any
additional costs.
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The comments received and EIOPA’s responses to them are summarised in the section
Feedback Statement of the Final Report.

Baseline scenario

When analysing the impact from proposed policies, the Impact Assessment
methodology foresees that a baseline scenario is applied as the basis for comparing
policy options. This helps to identify the incremental impact of each policy option
considered. The aim of the baseline scenario is to explain how the current situation
would evolve without additional regulatory intervention.

EIOPA has applied as a baseline scenario to assess the potential costs and benefits
from the provisions in the technical advice, the IDD requirements. This impact
assessment report is not intended to analyse the costs and benefits arising from the
requirements already established in the IDD. Such costs and benefits were duly
analysed by the Commission and documented in the impact assessment report
accompanying the text of the Directive®.

44 See link: http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:520125C0191
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A.Product Oversight & Governance

With respect to the technical advice on product oversight and governance, EIOPA has
also taken into account all the relevant input provided by stakeholders during the
policy development process of EIOPA Preparatory Guidelines on product oversight and
governance arrangements by insurance undertakings and insurance distributors®>. A
first public consultation of the draft Guidelines and their impact assessment took place
between 27 October 2014 and 23 January 2015 and a second public consultation
between 30 October 2015 and 29 January 2016. Additionally, in accordance with
Article 16, EIOPA Regulation, the Insurance and Reinsurance Stakeholder Group was
consulted and provided a formal Opinion.

A.1 - Problem definition

Article 25, IDD introduces product oversight and governance requirements for
insurance manufacturers and distributors, to mitigate the risk of customer detriment
from unsuitable and/or poorly designed products.

As this matter is being addressed by ESMA and EBA®*, there is also potential for the
coexistence of different regulatory/supervisory approaches in the three financial
sectors.

Baseline scenario.

With respect to Product Oversight and Governance, EIOPA has applied the IDD
requirements in Article 25 and the EIOPA Preparatory Guidelines on product oversight
and governance arrangements for insurance undertakings and insurance distributors,
as a baseline scenario in order to assess the potential costs and benefits from the
provisions in the technical advice.

A.2 - Objectives
The objectives of the technical advice are:

e Objective 1: to specify the product oversight and governance principles and
ensure that manufacturers and distributors of insurance products comply with
those principles.

e Objective 2: to identify product manufacturer and distributor responsibilities in
a proportionate manner, taking into account the nature of the product and
service provided.

4> https://eiopa.europa.eu/Publications/Reports/Final%20report%200n%20P0G%20Guidelines. pdf

6 Regarding the work done in respect of the other sectors of the market:

- Directive 2014/65/EU (MIFID II) includes product oversight and governance requirements for investment firms. On
25™ April 2016 the Commission has adopted a delegated regulation supplementing MiFID II, which includes product
governance provisions.

- On 22" March 2016, the EBA approved product oversight and governance guidelines for retail banking products.
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e Objective 3: to enhance cross-sectoral consistency with product oversight and
governance arrangements for credit institutions and investment firms, to
prevent regulatory arbitrage.

These objectives are consistent with the IDD aim of providing a consistent level of
policyholder protection.

A.3 - Policy options

With the intention to meet the objectives set out in the previous section, EIOPA has
analysed different policy options throughout the policy development process.

Taking into account that the technical advice contains several proposals based on the
policy work developed by EIOPA for the development of the Preparatory Guidelines,
part of the policy issues identified during the drafting process of the guidelines are
deemed to be relevant for this impact assessment. Those policy issues are:

e The principle of proportionality;
e Product testing;

e Frequency of the review process for the product oversight and governance
arrangements;

e OQutsourcing of product design;
e Exchange of information between manufacturers and distributors; and
e Documentation of product oversight and governance arrangements.

For the sake of completeness and transparency, the analysis of the different options
considered for those policy issues has also been included in this impact assessment.

During the drafting process of the technical advice the following policy issues were
identified:
e The definition of insurance intermediary acting as manufacturer;

e The relationship between and respective responsibilities of the insurance
undertaking and the intermediary when acting as a manufacturer;

e The identification of the target market; and

e The frequency of the review process for products.

Policy issue 1: Principle of proportionality

The impact of POG requirements will differ depending on the size (level of the
undertaking), on their type of business (product level) and also depending on the
risks inherent in the product. Insurance products are quite heterogeneous, in
particular their complexity varies (example: general liability insurance vs. with-profit
life insurance). Thus, the question arose whether regulation should be more
prescriptive and differentiate between insurance business classes or whether it would
be sufficient to apply the principle of proportionality more generally. A further option
would be to further develop and complement the approach above by some guidance
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regarding what the applicability of the principle of proportionality could mean in
relation to insurance business classes. The following options were considered:

e Option 1.1 - specific requirements by line of business: to differentiate between
insurance business classes within the product oversight and governance
provisions.

e Option 1.2 - general application of the principle: not to differentiate between
insurance business classes, but to take account of the applicability of the principle
of proportionality in general.

e Option 1.3 - specific guidance on application of the principle: not to differentiate
between insurance business classes, but to give supervisors and insurance
undertakings some guidance on details of applicability of the principle of
proportionality for product and governance processes.

Policy issue 2: Need for including requirements for product testing

Product governance requirements stipulate that manufacturers should define a target
market and make sure that the product is aligned with the interests, objectives and
characteristics of the target market.

In order to comply with this requirement, it is important that the manufacturer tests
the product thoroughly before they are brought to the target market. The conditions
and methods applied for product testing, including scenario analysis, where relevant,
are the responsibility of the manufacturer. It can be argued that these conditions and
methods differ depending on the type of product that will be manufactured or
reviewed and on the risks that the product bears for customers. Product testing may
include qualitative and, where appropriate, quantitative testing or scenario analyses in
order to properly assess whether the product is in line with the interests, objectives
and characteristics of the target market.

Various options were examined:

e Option 2.1 - no requirement: not to require product testing for any insurance
product.

e Option 2.2 - requirement for insurance-based investment products (IBIPs): to
only require product testing for IBIPs.

e Option 2.3 - requirement for all products: to require product testing for life and
non-life insurance products.

Policy issue 3: Need for a specific provision on outsourcing of product design

The manufacturer may outsource different tasks and processes - in particular, the
design of products - to third parties. This organisational choice does not mean that the
manufacturer can outsource his responsibility for the outcome or for applying the
relevant requirements for the outsourced process. The following options were
considered:
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e Option 3.1 - specific provision: provision meaning that when product design is
being outsourced, the manufacturer stays ultimately responsible regardless of the
outsourcing

e Option 3.2 - do nothing: meaning that the responsibility for applying the
requirements is not especially described in case of outsourcing.

Policy issue 4: Need to strengthen the exchange of information between
manufacturers and distributors of insurance products

The increasing complexity and variety of insurance products pose new challenges to
insurance distributors selling insurance products manufactured by third parties. To a
large extent, distributors rely on the product information provided by the
manufacturers of insurance products. However, the supervisory practice has proven
that distributors do not always obtain all relevant information in order which is
necessary to fully understand the product characteristics and the group of customers
for which the products are designed for. In order to address this issue, the following
options were considered:

e Option 4.1 - do nothing: not to specify the general requirement that the
manufacturer provides all appropriate information on the product to the
distributor.

e Option 4.2 - list of information to be exchanged: to specify the information on
the product and on the distribution of the product which the manufacturer and
distributor should exchange.

Policy issue 5: Documentation of product oversight and governance
arrangements

From an internal governance and supervisory point of view, it is important that all
relevant actions taken by manufacturers and distributors in relation to the product
oversight and governance arrangements are duly documented. The following policy
options were considered in this regard:

e Option 5.1 - for manufacturers and distributors: to require manufacturers and
distributors to document all relevant actions in relation to the product oversight
and governance arrangements and product distribution arrangements,
respectively.

e Option 5.2 - for manufacturers: to require manufacturers only to document all
relevant actions in relation to the product oversight and governance
arrangements, but not distributors.

e Option 5.3 - do nothing: not to require manufacturers and distributors to
document all relevant actions in relation to the product oversight and governance
arrangements and product distribution arrangements.
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Policy issue 6: Insurance intermediary acting as a manufacturer of insurance
products

Article 25(1), IDD applies certain product governance requirements to “insurance
undertakings, as well intermediaries which manufacture any insurance product for
sale to customers”. The IDD is silent on when insurance intermediaries should be
considered “manufacturers” and there is no definition of “manufacturing”. It is
therefore useful to consider the circumstances under which an intermediary may also
be acting as a manufacturer.

The following options were considered:

e Option 6.1 - Cumulative conditions: identification of a cumulative list of
conditions where an insurance intermediary could also be considered a
manufacturer.

e Option 6.2 - General criteria: identification of general criteria where an insurance
intermediary could be considered a manufacturer and circumstances where an
intermediary would be likely, and would not be likely, to be considered a
manufacturer.

Policy issue 7: Target market

Product oversight and governance requirements set out systems and controls which
firms must put in place to design, approve, market and manage products throughout
their lifecycle to ensure they meet the needs, objectives and characteristics of a
defined target market. These processes help to mitigate mis-selling. The identification
of the target market is an important component of the POG arrangements.

Insurance products are varied in nature, ranging, for example, from simple products,
compulsory products such as motor insurance, through to complex IBIPs. The policy
issue centres on identifying how best to address the question of target market
granularity level while maintaining firm responsibility and discretion over product
manufacturing.

The following options were considered:

e Option 7.1 - No principles to identify the target market: One option would be to
introduce no principles to identify the target market for products and allow
manufacturing and distribution on a broader, more generic basis.

e Option 7.2 - High-level principles to identify the target market: Another
possibility would be to adopt high-level principles to identify the target market.
This means it would be possible to emphasise that the target market can differ
depending on the type of product being developed.

e Option 7.3 - Detailed requirements to identify the target market: Another
possibility would be to enforce detailed requirements and describe requirements
per category of products. A mandatory target market could be based on specified
criteria e.g. financial situation, age, experience etc.
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Policy Issue 8: Frequency of review process

Any internal process should be reviewed periodically in order to assess the
permanence of the attitude and capability to reach the objectives. In light of this, the
product and arrangements established by manufacturers on product oversight and
governance should both be reviewed to ensure that they are still valid and up to date
and amended where appropriate. Furthermore, the distributor’s distribution
arrangements should also be reviewed and amended where appropriate.

Regarding the frequency of the review process three options were examined:

e Option 8.1 - Annual review: Article 41, Solvency II Directive requires insurance
undertakings to review written policies on an annual basis. An annual review of
product governance arrangements would be in line with this.

e Option 8.2 - At least, review every three years.

e Option 8.3 - No pre-determined frequency of review.

A.4 - Analysis of impacts

Policy issue 1: Proportionality principle and differentiation between
insurance classes of business

Summary of options considered:

Option 1.1: to differentiate between insurance business classes within the
POG requirements.

Benefits:

e For customers: minimized risk of mis-selling due to detailed rules
considering all eventualities (incl. specificities of insurance business
classes).

Costs:

e For NCAs and industry: among the three options considered, the highest
implementation costs due to most detailed requirements. Too prescriptive
provisions could also become an obstacle for product innovation.

Option 1.2: not to differentiate between insurance business classes within
the POG requirements, taking account of the applicability of the principle of
proportionality in general.

Benefits:

e For customers: minimum risk of mis-selling due to clear rules on product
oversight and governance.

Costs:

e For NCAs and industry: implementation costs; considered the lowest
among the three options compared.

Option 1.3: not to differentiate between insurance business classes within
the POG requirements but to give supervisors and insurance undertakings

106/837



some guidance on details of applicability of the principle of proportionality for
product and governance processes.

Benefits:

e For customers: minimized risk of mis-selling due to detailed rules
considering all eventualities (incl. specificities of insurance business
classes).

e For NCAs: compared to Option 1, higher level of flexibility.
Costs:

e For NCAs and industry: among the three options compared; the second
highest implementation costs.

e For EIOPA: potential for the evolution of diverging supervisory practices.

Policy issue 2: Need for including requirements for product testing
Various options were examined:

Option 2.1: Not to require product testing for any insurance product.
Benefits:

e For industry: out of the options compared, the lowest or no
implementation costs.

e For customers: potentially more options/product variants to choose from.
Costs:

e For industry: there is a risk that the product will not at all times fulfil the
identified needs of the target market. This may harm the trust customers
have in the insurance undertaking or insurance intermediary.

e For customers: out of all options compared, the highest risk of detriment
occurs, as the product’'s design may not be entirely suitable for the
customer. At a certain moment in time, the product can be the right
choice, yet the customer does not know what will happen when the
circumstances change.

Option 2.2: to only require product testing for life insurance products.
Benefits:

e For industry and customers: more certainty that the life insurance
product fulfil the identified need of the target market at all times. The
maintenance/ rebuild of trust in undertakings and their products will
benefit both undertakings and customers.

Costs:

e For customers: risk of potential detriment in the case of non-life
products.

e For industry: higher implementation costs than under Option 4.1. Product
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testing may also hinder innovation as it can prove to be time consuming
and may delay the development and issuance of new insurance products.

Option 2.3: to require product testing for both life and non-life insurance
products.

Benefits:

e For industry and customers: out of all options compared, the highest
certainty that any insurance product (incl. non-life) will fulfil the identified
need of the target market at all times. The maintenance/rebuilding of
trust in financial institutions and their products will benefit both financial
institutions and their customers.

Costs:

e In general, more requirements lead to higher costs. Product testing may
also hinder innovation as it can prove to be time consuming and may
delay the development and issuance of new insurance products.

Policy issue 3: Need for a specific provision on outsourcing of product
design

The following options were considered:

Option 3.1: specific provision when product design is being outsourced;
meaning that the manufacturer remains ultimately responsible, regardless of
the outsourcing.

Benefits:

e For customers: Customer protection is ultimately assured, regardless of
the governmental structure and the internal decisions taken by the
manufacturer on how to organise the designing of its products.

e For industry: The manufacturer faces no reputational risk in the case that
the product design is being outsourced and that the arrangements on
POG are not applied at the third party service provider level. The
manufacturer keeps the ultimate responsibility, meaning he has the right
to continuously monitor and therefore can ensure that the products
offered comply with all arrangements requested. The manufacturer has
the possibility to request in its contract with the third party service
provider that the POG requirements are part of their contract.

e For national competent authorities (NCAs): When supervising the
manufacturer, the supervisory authority concerned has one point of
contact, the manufacturer and not unknown third parties like the service
provider. It is assumed that the supervisor is engaging in several
dialogues with the insurance undertaking, i.e. due to Solvency II
requirements, and therefore already has a good understanding of the
manufacturer and its governmental structures.

e For EIOPA: The Solvency II requirements in the system of governance
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require the ultimate responsibility of the AMSB for any outsourced
important function. To provide technical advice with the same underlying
principle assures a better and consistent approach of customer protection
throughout different areas.

Costs:

e For customers: Customers may face higher costs for insurance products.
The risks are that the manufacturer who is going to outsource product
design may face higher product costs himself. Those costs may be
passed onto the buyer of the product, namely the customer.

e For industry: As described above, the manufacturer may face higher
costs when outsourcing its product design. Secondly, the possibility could
be that not all service providers want to apply the POG requirements or
are not familiar with them which may lead to lower availability of possible
service providers.

Option 3.2: no specific provision; meaning that the responsibility for
applying the requirements is not specifically described in case of outsourcing.

Benefits:

e No particular benefits in comparison to Option 3.1 were identified, as the
manufacturer remains responsible for any outsourced activities.

Costs:

e For customers: The customer could face insufficient customer protection
when buying an insurance product which has not been designed by the
manufacturer himself, but by a service provider. In many, if not all,
cases, the customer has no knowledge of how the product has been
designed. Therefore, insufficient information is provided, which does not
allow the customer to make a clear choice.

e For NCAs: Outsourcing may hinder the competent authority’s ability to
take supervisory action if needed and deemed necessary in order to
request that customers' interest are addressed by the third party service
provider in the development phase of the product. Supervisory powers
would be limited and the objective of enhanced customer protection could
not be realised.

e For EIOPA: The system of governance under Solvency II includes
requirements on outsourcing. In case of a different approach under POG
regulation, no consistent approach would be ensured. This could result in
an unlevel playing field from the perspective of risk-based supervision.

Policy issue 4: Need to strengthen the exchange of information
between manufacturers and distributors of insurance products

Option 4.1: not to specify the general requirement that the manufacturer
provides all appropriate information on the product to the distributor.
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Benefits:

e For industry: allows for flexibility and discretion regarding the information
which is exchanged between manufacturer and distributor.

Costs:

e For industry: if regulation does not specify the relevant information which
manufacturers and distributors should exchange, the exchange of
information depends highly on the willingness of the manufacturer and
distributor to exchange information; this can have a negative impact on
the exchange of information which is relevant for both in order to fulfil
their regulatory requirements with regard to the product and customers.

e For NCAs: a possible need to specify the information to be exchanged
through guidance at a later point in time.

Option 4.2: to specify the information on the product and on the distribution
of the product which the manufacturer and distributor should exchange.

Benefits:

e For industry: strengthens the position of the distributor and manufacturer
to ask for and obtain the information necessary to fulfil the distributor’s
duties towards the customer.

e For NCAs: no need to specify the information to be exchanged through
further guidance at a later point of time.

Costs:

e For industry: cost of implementation and ongoing costs related to the
increase of information to be exchanged between distributor and
manufacturer.

Policy issue 5: Documentation of product oversight and governance
arrangements

Option 5.1: to require manufacturers and distributors to document all
relevant actions in relation to the product oversight and governance
arrangements and product distribution arrangements, respectively.

Benefits:

e For industry: facilitates the internal monitoring and review of processes
and measures taken in relation to the product oversight and governance
arrangements.

e For NCAs: facilitates the supervision and the assessment of how the
provisions are implemented by the undertakings.

Costs:

e For industry: additional costs following from the requirement to
document all relevant actions in relation to the product oversight and
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governance arrangements.

Option 5.2: to require manufacturers only to document all relevant actions
in relation to the product oversight and governance arrangements, but not
distributors.

Benefits:

e For industry: distributors would not bear additional costs to document all
relevant actions in relation to the product oversight and governance
arrangements; this would be for the benefit of small distributors which
would potentially suffer more than large undertakings.

Costs:

e In general: would create unlevelled playing field and regulatory arbitrage
between distributors and manufacturers.

Option 5.3: not to require manufacturers and distributors to document all
relevant actions in relation to the product oversight and governance
arrangements and product distribution arrangements.

Benefits:

e For industry: no additional costs to document all relevant actions in
relation to the product oversight and governance arrangements.

Costs:

e For industry: will make it more difficult for undertakings to monitor and
review actions taken in relation to the product oversight and governance
arrangements.

e For NCAs: will make it more difficult for NCAs to supervise and assess the
implementation of the provisions by the undertakings.

Policy issue 6: Intermediary acting as manufacturer of insurance
products

Option 6.1: - Cumulative conditions
Benefits:

e For industry: industry would be provided with specific circumstances
when they may or may not be considered to be manufacturers. This
could also, however, restrict innovation.

Costs:

e For customers: a restrictive approach could result in circumstances where
an intermediary is involved in the manufacturing process, but this is not
captured in the list. This could mean the intermediary does not put in
place, product governance arrangements they would otherwise have put
in place, had they been considered the product manufacturer.
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Option 6.2: - General criteria

Benefits:

e For customers: general criteria to identify a manufacturing function could
allow for local conditions to be taken into account

e For industry: Since the general criteria are complemented with the
identification of activities which are likely, and which are not likely, to be
considered as activities of manufacturing, uncertainty for insurance
intermediaries is limited.

Policy issue 7: Target market

Option 7.1: - No principles to identify the target market

Benefits:

For industry and customers: Greater scope for product innovation due
to wider market provisions.

For industry: Manufacturers have full discretion and responsibility over
product manufacturing.

For industry: when there are no principles to identify the target
market, this could lead to legal uncertainty for manufacturers. They
may not know if they meet the IDD requirements to identify a target
market.

For customers and in general: Greater risk of miss-selling. Could
undermine the aim of the product governance requirements which are
intended to ensure products meet the needs and characteristics of the
target market. If these are not the relevant characteristics in a
particular context then it is unlikely they will be helpful and could even
drive the development of product which runs counter to customer
interest and limits innovation.

For NCAs: If there are no principles to identify the target market, it
could be difficult and costly to supervise the IDD requirements.

Option 7.2: - High level principles to identify the target market

Benefits

For customers, industry and in general: high-level principles may help
industry to identify the needs and characteristics of the target market
more clearly and manufacture products which are in line with the
specifications of the target market. This would likely lead to a
reduction in mis-selling and provide industry with discretion to
innovate when manufacturing insurance products.

For NCAs: High level principles would provide NCAs with the legal
basis to act if products run counter to customer interest.
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e For customer and industry: High level principles could potentially lead
to more implementation costs than no principles at all. This could
result in increased product costs for the customer.

Option 7.3: - Detailed requirements to identify the target market
Benefits

e For industry: Detailed regulation will provide (legal) certainty to
manufacturers.

Costs

e For industry and customers: Detailed regulation would likely result in
higher implementation costs which may be passed on to the customer
through higher product prices. Furthermore, prescriptive regulation would
reduce manufacturer discretion and responsibility. It could also limit
product innovation and the manufacturer’s ability to respond to changing
circumstances that could benefit customers.

e It might also be disadvantageous for smaller firms because they would be
less likely to absorb the costs.

e For NCAs: Prescriptive legislation could reduce NCAs’ ability to act if
detailed requirements are fulfilled but the product produced is not in line
with the interest of customers. It would also reduce NCA options to
organise their assessments more efficiently and effectively. This could
lead to higher supervision costs.

Policy issue 8: Frequency of the review
Option 8.1: - At least annual review
Benefits:

e For customers: Alignment with Solvency II review requirements would
deliver a consistent approach for customers.

e For industry: Alignment with the Solvency II review provisions could
enable firms to develop efficiencies and consistency of approach.

Costs:

e For industry: Annual reviews of POG arrangements may be costly for
smaller manufacturers or distributors which also play a role in
manufacturing where the product offering does not change on a yearly
basis.

Option 8.2: - At least, review every three years
Benefits:

e For industry and in general: Certainty about the minimum frequency of
the review without imposing an annual review, which may be too costly
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(in particular for small manufacturers).

e For customers: Reduce the risk of customer detriment by avoiding that a
review would not take place as often as necessarily.

Costs:

e For industry and general: Not alignment with the annual review of written
policies in Solvency II.

Option 8.3: = No uniform pre-determined frequency
Benefits:

e For customers: Manufacturers could undertake POG reviews more
frequently if no specific timeframe is imposed. This could be appropriate
for new products introduced throughout the year.

e For industry: The manufacturer would have discretion over the most
relevant and appropriate timing based on the product offering and risk
profile.

Costs:

For industry and in general: POG reviews which are not alighed to the
Solvency II annual governance review requirement could result in an
inconsistent approach which could potentially lead to additional costs for
the firm.

A.5 - Comparison of options

Policy issue 1: Proportionality principle and differentiation between
insurance classes of business

When comparing the costs and benefits of the different options, it became apparent
that the anticipated benefits would be largely similar in all cases. Based on the
assessment of costs, Option 1.2 seemed preferable. Besides, the criteria for the
proportionality principle as well as for its application are being referred to in the IDD*
and the Solvency II Directive®®,

Taking this into consideration, option 1.2 (not to differentiate between
insurance business classes, taking account of the applicability of the principle
of proportionality in general) was chosen. It points out that the principle of
proportionality does not mean only to ensure a proportionate application of the
requirements in order to limit burden on small size manufacturers/distributors, but
also to avoid too burdensome processes for insurance business classes with lower risk
and/or complexity.

An explicit reference has been inserted in the proposed technical advice to clarify that
product oversight and governance arrangements and product distribution

47 Article 25 (1) IDD: “The product approval process shall be proportionate and appropriate to the nature of the
product.”

8 Article 29 (3) Solvency II: “"Member States shall ensure that the requirements laid down in this Directive are applied
in @ manner which is proportionate to the nature, scale and complexity of the risks inherent in the business of an
insurance or reinsurance undertaking.”
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arrangements need to be proportionate to the level of complexity and the risks related
to the products as well as the nature, scale and complexity of the relevant business of
the insurance distributor.

Policy issue 2: Need for including requirements for product testing

A quantitative test can be run in order to see whether risk and return are well
balanced under different scenarios for unit-linked investments. For non-life insurance,
the coverage of the product can be looked at, for instance, to see under what
conditions, or in which “scenarios”, an overlap with other products occur. Based on
this analysis, the manufacturer can align the coverage of the product with the other
products he offers in order to prevent or reduce overlap in coverage.

Scenario analysis should therefore be seen in a broader context, and should be
considered as a useful method in order to make sure that the product is aligned with
the interests, objectives and characteristics of the target market during the life cycle
of the product. Due to the fact that the technical advice capture all types of insurance
products, it was decided that option 2.3 (to require product testing for life and
non-life insurance products) is the most appropriate level of requirement.

Policy issue 3: Need for a specific provision on outsourcing of product design

In the system of governance requirements under Solvency II, the insurance
undertaking remains ultimately responsible when outsourcing important tasks or key
functions. EIOPA deems this principle to be one of the most important for good
governance. Cases in the market where this rule has not been applied can serve as
examples of failures not only in governance and therefore as failures for the insurance
undertaking, but even serve as examples of very poor customer protection.

It was concluded that in order to ensure that the product design complies with and
serves the overall objective of this technical advice to enhance customer protection -
even in those cases where the manufacturer has chosen to outsource this tasks -, a
specific provision in the technical advice was needed. Hence option 3.1 (specific
provision when product design is being outsourced) is the preferred option. This
option does not prevent the manufacturer from organising his internal processes to
best fit his business and to avoid customer detriment at the same time.

Policy issue 4: Need to strengthen the exchange of information between
manufacturers and distributors of insurance products

As outlined in the presentation of policy issue 4, the supervisory practice has shown
that distributors do not always receive all relevant information, which is necessary to
fully understand the products they intend to distribute. Deficits in information may
impede the proper assessment and thorough understanding of insurance products, as
well as negatively affect the quality of services provided to the customer, eventually
leading to poor quality of services and raising the risk of customer detriment.
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Strengthening the exchange of information on the product between manufacturer and
distributor seems the appropriate way of overcoming this risk. Against this
background, option 4.2 (to specify the information on the product and on the
distribution of the product which the manufacturer and distributor should
exchange) is the preferred option.

Policy issue 5: Documentation of product oversight and governance
arrangements and product distribution arrangements

As outlined in the presentation of policy issue 5, it is important from an internal
governance and supervisory point of view, to duly document all relevant actions in
relation to the product oversight and governance arrangements. For insurance
distributors, an appropriate documentation facilitates the compliance, internal
monitoring and review of processes and measures taken in relation to product
oversight and governance arrangements.

For national competent authorities, a proper documentation facilitates the supervision
of implementation. This does not only apply with regard to manufacturers, but also for
distributors. Therefore, a distinction between manufacturers on one side and
distributors on the other side does not seem appropriate. Against this background
option 5.1 (to require manufacturers and distributors to document all
relevant actions in relation to the product oversight and governance
arrangements and product distribution arrangements, respectively) is the
preferred option. In order to limit this requirement, it has been specified that the
documentation should be kept for a minimum period of five years (which is in line with
the approach taken by MiIFID I and MiFID II).

Policy issue 6: Intermediary acting as product manufacturer

Intermediaries should be considered manufacturers where they have a decision-
making role in product design and development. Distribution strategies across
Member States vary, which means it can be challenging to identify specific
circumstances where the intermediary is involved in product manufacturing.

According to this, option 6.2 (general criteria) was followed. Non-exhaustive
criteria can be used to determine the intermediary’s role as manufacturer on a case-
by-case basis. This should be based on an overall analysis of the specific activities of
the insurance intermediary in the product design.

Policy issue 7: Target market

EIOPA’s preferred policy option is option 7.2 (high-level principles to identify the
target market). High level principles support the aim of the POG arrangements to
produce insurance products which are in line with the interest and characteristics of
the target market. It will give more legal certainty for the industry, but will also leave
discretion and responsibility with the manufacturer. Furthermore, it will give NCAs a
legal basis to challenge products, which do not meet customer interests.
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Policy issue 8: Frequency of the review

The benefit of option 8.1 (annual review) is that it provides consistency with Solvency
II, which requires insurance firms to annually review governance arrangements.
EIOPA considered an annual review to be too costly particularly for small undertakings
or to those that do not frequently design new products. On the other hand, an annual
review could be seen as not sufficiently effective for larger insurance undertakings or
for those that frequently design new product lines.

Bearing these concerns in mind, option 8.3 (no frequency requirements) was
followed. The technical advice does not specify the frequency of the process, leaving
such decisions to the manufacturer. This option allows each manufacturer to adapt the
frequency of the review process in line with the timing of the internal design product,
also taking into account the size, scale and complexity of the insurance undertaking
and of the different products that it manufactures.
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B. Conflicts of Interest

B.1 - Problem definition

Articles 27 and 28, IDD comprise new organisational requirements for insurance
undertakings and insurance intermediaries with regard to conflicts of interest that
arise in the context of the distribution of insurance-based investment products.

Article 27 requires insurance undertakings and insurance intermediaries to take all
reasonable steps to prevent conflicts of interest from adversely affecting the interests
of their customers.

Article 28(1) requires insurance undertakings and insurance intermediaries to identify
and manage conflicts of interest that arise in the course of carrying out insurance
distribution activities.

Article 28(4) empowers the Commission to adopt delegated acts to further define the
steps insurance undertakings and insurance intermediaries have to take to identify,
prevent, manage and disclose conflicts of interest, as well as to establish criteria for
determining the types of conflict of interest that may damage the interests of the
customer.

An equivalent set of rules for investment firms providing investment services in
financial instruments has already been introduced through the Directive 2006/73/EC
implementing Directive 2004/39/EC of the European Parliament and of the Council as
regards the organisational requirements and operating conditions for investment firms
(hereafter “"MIiFID Implementing Directive”) and are now embodied in a Delegated
Regulation under MiFID II, which has recently been adopted by the Commission®.

The underlying rationale of Articles 27 and 28, IDD is that insurance-based
investment products are often made available to customers as potential alternatives
or substitutes to financial instruments (Recital 56, IDD). In order to provide consistent
protection for customers and ensure a level playing field between similar products, it
is important that the distribution of insurance-based investment products is subject to
comparable regulatory requirements. Therefore, the objective pursued by the
European legislator is to address the issue of an uneven playing field across the
different financial sectors hindering fair competition in the market, as well as to
abolish regulatory inconsistencies leading to a patchwork of consumer protection.

Articles 27 and 28, however, neither specify which criteria should be applied for the
identification of conflicts of interest that may arise with regard to the distribution
activities of insurance undertakings and insurance intermediaries, nor stipulate
organisational measures to be considered for the management of conflicts of
interested identified by insurance undertakings and insurance intermediaries.

Different from the regulatory regime under MIFID II as circumscribed above, the
provisions in IDD, due to their abstract wording, would leave a broad discretion to
National Competent Authorities (NCAs) and regulated entities as to how these

4 Commission Delegated Regulation supplementing Directive 2014/65/EU of the European Parliament and of the
Council as regards organisational requirements and operating conditions for investment firms and defined terms for
the purposes of that Directive
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requirements are applied in practice. This would result in a divergent implementation
and application contrary to the objective to foster a level playing field.

In order to avoid regulatory arbitrage and to contribute to a homogenous application
of the new organisational requirements for insurance undertakings and insurance
intermediaries it is therefore necessary to specify these requirements through
implementing measures.

As the data provided by stakeholders in response to the EIOPA's Consultation Paper
on Conflicts of Interest is not sufficiently representative to allow a reliable assessment
of the quantitative impacts, the following analysis will focus on the qualitative impacts
following from the Technical Advice.

With respect to studies mandated by the Commission, which have addressed the
question of how the application of the rules of conduct and the organisational
requirements of MIFID would impact the insurance sector the following analyses are of
particular importance:

e Impact Assessment accompanying the Commission's Proposal to recast the
Directive on Markets in Financial instruments (published on 20 October 2011):
http://ec.europa.eu/internal market/securities/docs/isd/mifid/SEC 2011 1226 en

.pdf

e Study on the Costs and Benefits of Potential Changes to Distribution Rules for
Insurance Investment Products and other Non-MIFID Packaged Retail Investment
Products (published on 29 October 2010):
http://ec.europa.eu/internal market/consultations/docs/2010/prips/costs benefits

study en.pdf

e Impact Assessment accompanying the Commission's Proposal to recast the
Directive on Insurance Mediation:
http://ec.europa.eu/finance/insurance/docs/consumers/mediation/20120703-
impact-assessment _en.pdf

Baseline scenario

With respect to conflicts of interest, EIOPA has applied as a baseline scenario to
assess the potential costs and benefits from the provisions in the technical advice, the
IDD requirements in Articles 27 and 28 applicable to insurance undertakings and
insurance distributors.

B.2 - Objectives

The empowerment of the Commission to adopt delegated acts to specify the
organisational measures insurance undertakings and insurance intermediaries should
take in order to identify and manage conflicts of interests was introduced in the IDD
which provided for general rules of conducts in relation to insurance-based investment
products.

The Recitals of the IDD indicate that the objectives of the legislator are to deliver
consistent protection for retail customers and to ensure a level playing field between
similar products. Against this background, the objectives of the Technical Advice are:
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o to enhance consumer protection through provisions addressing conflicts of
interest arising in the context of the distribution of insurance-based investment
products and potentially creating the risk of consumer detriment.

o to encourage consistent application of the organisational measures insurance
undertakings and insurance intermediaries should take to manage conflicts of
interest that arise in the course of carrying out distribution activities in
insurance-based investment products;

J to foster a level playing field regarding the distribution of financial products,
which compete with each other and are substitutable from a consumer point of
view;

B.3 - Policy options

With the intention to meet the objectives set out in the previous section, EIOPA has
analysed different policy options throughout the policy development process. In
particular, EIOPA has analysed different policy options with respect to:

- criteria for the identification of conflicts of interest; and

- steps to manage conflicts of interest.

Policy Issue 1: Criteria for the identification of conflicts of interest

With regard to the Commission's request to establish appropriate criteria for the
identification of conflicts of interest EIOPA has considered the following options:

e Option 1.1 - Criteria in MIFID II Delegated Regulation

To implement Article 33 of the MIFID II Delegated Regulation defining the criteria
regulated entities are required to apply for the identification of conflicts of interest.

Article 33 of the draft Delegated Regulation under MiIFID II reads as follows:

“For the purposes of identifying the types of conflict of interest that arise in the
course of providing investment and ancillary services or a combination thereof
and whose existence may damage the interests of a client, investment firms
take into account, by way of minimum criteria, the question of whether the
investment firm or a relevant person, or a person directly or indirectly linked
by control to the firm, is in any of the following situations, whether as a result
of providing investment or ancillary services or investment activities or
otherwise:

(a) the firm or that person is likely to make a financial gain, or avoid a financial
loss, at the expense of the client;

(b) the firm or that person has an interest in the outcome of a service provided
to the client or of a transaction carried out on behalf of the client, which is
distinct from the client's interest in that outcome;
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(c) the firm or that person has a financial or other incentive to favour the
interest of another client or group of clients over the interests of the client;

(d) the firm or that person carries on the same business as the client;

(e) the firm or that person receives or will receive from a person other than the
client an inducement in relation to a service provided to the client, in the form
of monies, goods or services, other than the standard commission or fee for
that service.”

e Option 1.2 - Criteria in MIFID II with amendments

To modify Article 33 of the MIFID II Delegated Regulation in order to mirror two
additional instances where EIOPA believes that conflicts of interest may arise: In
contrast and in addition to Option 1.1, this Option would classify third-party
payments as well as the involvement of the insurance distributor in the product
development as typical instances where conflicts of interest may arise.

This Policy Option reads as follows:

"For the purpose of identifying the types of conflict of interest that arise in the course
of carrying out any insurance distribution activities related to insurance-based
investment products and which entail the risk of damage to the interests of a
customer, insurance intermediaries and insurance undertakings shall assess whether
they, including their managers, employees or any person directly or indirectly linked
to them by control, have an interest related to the insurance distribution activities
which is distinct from the customer's interest and which has the potential to influence
the outcome of the services at the detriment of the customer. Insurance
intermediaries and undertakings shall also identify conflicts of interest between one
customer and another.

For the purpose of identifying conflicts of interests as outlined in paragraph 1,
insurance intermediaries and insurance undertakings shall take into account, by way
of minimum criteria, any of the following situations:

a. the insurance intermediary, insurance undertaking, including their managers,
employees or any person directly or indirectly linked to them by control is likely to
make a financial gain, or avoid a financial loss, to the detriment of the customer;

b. the insurance intermediary, insurance undertaking, including their managers,
employees or any person directly or indirectly linked to them by control has a financial
or other incentive to favour the interest of another customer or group of customers
over the interests of the customer;

c. the insurance intermediary, insurance undertaking, including their managers,
employees or any person directly or indirectly linked to them by control receives or
will receive from a person other than the customer a monetary or non-monetary
benefit in relation to the insurance distribution activities provided to the customer.
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d. the insurance intermediary, persons working in an insurance undertaking
responsible for the distribution of insurance-based investment products or linked
person are substantially involved in the management or development of the
insurance-based investment products, in particular if they have an influence on the
pricing of those products or its distribution costs."

Policy Issue 2: Steps to manage conflicts of interest

With regard to the Commission's request to define steps insurance undertakings and
insurance intermediaries should take to manage conflicts of interest.

With regard to Commission's request to specify the organisational measures insurance
undertakings and insurance intermediaries should take in order to manage conflicts of
interest EIOPA has considered the following options:

e Option 2.1 - General principle in MIFID II

Only to introduce the general principle of Article 34 of the MIFID II Delegated
Regulation, obliging insurance undertakings and insurance intermediaries to
establish an effective conflicts of interest policy in writing in order to ensure that
the relevant activities are provided at an appropriate level of independence without
specifying concrete organisational measures undertakings should consider for that
purpose.

e Option 2.2 - General principle combined with concrete organisational measures

To introduce the general principle of Article 34 of the MIFID II Delegated
Regulation combined with specific organisational measures and procedures,
insurance undertakings and insurance intermediaries should take to manage
conflicts of interest (e.g. effective procedure to prevent or control the exchange of
information).

Article 34 of the MIFID II Delegated Regulation reads as follows (wording would
have to be aligned to the insurance vocabulary, e.g. "client" has been replaced
by "customer"):

"1. Investment firms shall establish, implement and maintain an effective
conflicts of interest policy set out in writing and appropriate to the size and
organisation of the firm and the nature, scale and complexity of its business.

Where the firm is a member of a group, the policy must also take into account
any circumstances, of which the firm is or should be aware, which may give
rise to a conflict of interest arising as a result of the structure and business
activities of other members of the group.

2. The conflicts of interest policy established in accordance with paragraph 1
shall include the following content:
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(a) it must identify, with reference to the specific investment services and
activities and ancillary services carried out by or on behalf of the investment
firm, the circumstances which constitute or may give rise to a conflict of
interest entailing a material risk of damage to the interests of one or more
clients;

(b) it must specify procedures to be followed and measures to be adopted in
order to manage such conflicts.

3. The procedures and measures referred to in paragraph 2(b) are designed to
ensure that relevant persons engaged in different business activities involving a
conflict of interest of the kind specified in paragraph 2(a) carry on those
activities at a level of independence appropriate to the size and activities of the
investment firm and of the group to which it belongs, and to the risk of damage
to the interests of clients.

For the purposes of paragraph 2(b), the procedures to be followed and
measures to be adopted shall include such of the following as are necessary
and appropriate for the firm to ensure the requisite degree of independence:

(a) effective procedures to prevent or control the exchange of information
between relevant persons engaged in activities involving a risk of a conflict of
interest where the exchange of that information may harm the interests of one
or more clients;

(b) the separate supervision of relevant persons whose principal functions
involve carrying out activities on behalf of, or providing services to, clients
whose interests may conflict, or who otherwise represent different interests
that may conflict, including those of the firm;

(c) the removal of any direct link between the remuneration of relevant
persons principally engaged in one activity and the remuneration of, or
revenues generated by, different relevant persons principally engaged in
another activity, where a conflict of interest may arise in relation to those
activities;

(d) measures to prevent or limit any person from exercising inappropriate
influence over the way in which a relevant person carries out investment or
ancillary services or activities;

(e) measures to prevent or control the simultaneous or sequential involvement
of a relevant person in separate investment or ancillary services or activities
where such involvement may impair the proper management of conflicts of
interest.

4. Investment firms shall ensure that disclosure to clients, pursuant to Article
23(2) of Directive 2014/65/EU, is a measure of last resort that shall be used
only where the effective organisational and administrative arrangements
established by the investment firm to prevent or manage its conflicts of interest
in accordance with Article 23 of Directive 2014/65/EU are not sufficient to
ensure, with reasonable confidence, that risks of damage to the interests of the
client will be prevented.
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The disclosure shall clearly state that the organisational and administrative
arrangements established by the investment firm to prevent or manage that
conflict are not sufficient to ensure, with reasonable confidence, that the risks
of damage to the interests of the client will be prevented. The disclosure shall
include specific description of the conflicts of interest that arise in the provision
of investment and/or ancillary services, taking into account the nature of the
client to whom the disclosure is being made. The description shall explain the
general nature and sources of conflicts of interest, as well as the risks to the
client that arise as a result of the conflicts of interest and the steps undertaken
to mitigate these risks, in sufficient detail to enable that client to take an
informed decision with respect to the investment or ancillary service in the
context of which the conflicts of interest arise.

5. Investment firms shall assess and periodically review, on an at least annual
basis, the conflicts of interest policy established in accordance with paragraphs
1 to 4 and shall take all appropriate measures to address any deficiencies.
Over-reliance on disclosure of conflicts of interest shall be considered a
deficiency in the investment firm's conflicts of interest policy.

Option 2.3 - Alternative measures

This Option builds upon Article 34 of the MiIFID II Delegated Regulation. In view of
the specificities of the insurance sector, the wording of paragraph 4 has been
substantially modified, allowing insurance undertakings and insurance
intermediaries to demonstrate that alternative measures and procedures are
appropriate to ensure that the distribution activities are carried out in accordance
with the best interest of the customer and are not biased by conflicting interests.

This Policy Option reads as follows:

"1. Insurance intermediaries and insurance undertakings shall establish, implement
and maintain an effective conflicts of interest policy set out in writing and
appropriate to their size and organisation and the nature, scale and complexity of
their business. Where the insurance intermediaries or insurance undertaking is a
member of a group, the policy must also take into account any circumstances, of
which the insurance intermediary or insurance undertaking is or should be aware,
which may give rise to a conflict of interest arising as a result of the structure and
business activities of other members of the group.

2. The conflicts of interest policy established in accordance with paragraph 1 shall
include the following content:
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(a) it must identify, with reference to the specific insurance distribution activities
carried out, the circumstances which constitute or may give rise to a conflict of
interest entailing a risk of damage to the interests of one or more customers;

(b) it must specify procedures to be followed and measures to be adopted in order
to manage and prevent such conflicts from damaging the interests of the customer
of the insurance intermediary or insurance undertaking, appropriate to the size and
activities of the insurance intermediaries or insurance undertaking and of the
group to which they belong, and to the risk of damage to the interests of
customers.

3. For the purpose of paragraph 2(b), the procedures to be followed and measures
to be adopted shall include, where appropriate, in order to ensure that the
distribution activities are carried out in accordance with the best interest of the
customer and are not biased by conflicting interests of the insurance undertaking,
the insurance intermediaries or another customer, the following:

(a) effective procedures to prevent or control the exchange of information between
relevant persons engaged in activities involving a risk of a conflict of interest where
the exchange of that information may damage the interests of one or more
customers;

(b) the separate supervision of relevant persons whose principal functions involve
carrying out activities on behalf of, or providing services to, customers whose
interests may conflict, or who otherwise represent different interests that may
conflict, including those of the insurance intermediary or insurance undertaking;

(c) the removal of any direct link between the remuneration of relevant persons
principally engaged in one activity and the remuneration of, or revenues generated
by, different relevant persons principally engaged in another activity, where a
conflict of interest may arise in relation to those activities;

(d) measures to prevent or limit any person from exercising inappropriate
influence over the way in which a relevant person carries out insurance distribution
activities;

(e) measures to prevent or control the simultaneous or sequential involvement of a
relevant person in insurance distribution activities where such involvement may
impair the proper management of conflicts of interest.
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4. If insurance intermediaries and insurance undertakings demonstrate that those
measures and procedures are not appropriate to ensure that the distribution
activities are carried out in accordance with the best interest of the customer and
are not biased by conflicting interests of the insurance undertaking, the insurance
intermediaries or another customer, insurance intermediaries and insurance
undertakings must adopt adequate alternative measures and procedures for that
purpose.

5. The measures and procedures taken by the insurance intermediaries and
insurance undertakings according to [this Policy Option] are without prejudice to
the specific rules on inducements, in particular the obligation to assess the
detrimental impact of inducements on the quality of the relevant service to the
customer.

6. Insurance intermediaries and insurance undertaking shall avoid over reliance on
disclosure and shall ensure that disclosure, pursuant to Article 28 (2), IDD, is a
step of last resort that can be used only where the effective organisational and
administrative measures established by insurance intermediaries and insurance
undertakings to prevent or manage conflicts of interest in accordance with Article
27, IDD are not sufficient to ensure, with reasonable confidence, that the risks of
damage to the interests of the customer will be prevented.

7. Insurance intermediaries and insurance undertaking shall make that disclosure
to customers, pursuant to Article 28(2), IDD, in a durable medium. The disclosure
shall:

(a) include a specific description of the conflict of interest, including the general
nature and sources of the conflict of interest, as well as the risks to the customer
that arise as a result of the conflict and the steps undertaken to mitigate these
risks,

(b) to clearly state that the organisational and administrative arrangements
established by the insurance intermediary or insurance undertaking are not
sufficient to ensure, with reasonable confidence, that the risks of damage to the
interests to the customer will be prevented,in order to enable the customer to take
an informed decision with respect to the insurance distribution activities in the
context of which the conflict of interest arises.
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8. Insurance intermediaries and insurance undertakings shall:

(a) assess and periodically review - at least annually - the conflicts of interest
policy established in accordance with this article and to take all appropriate
measures to address any deficiencies, and

(b) keep and regularly update a record of the situations in which a conflict of
interest entailing a risk of damage to the interests of the one or more customers
has arisen or, in the case of an ongoing service or activity, may arise.

9. Where established, senior management shall receive on a frequent basis, and at
least annually, written reports on these situations”.

B.4 - Analysis of impacts

As the Policy Options with regard to the Policy Issue 1 and Policy Issue 2 are closely
linked and complementary to each other, it is appropriate and necessary to analyse
their impacts all together. This is supported by the fact that the respective Policy
Options differ only slightly and the following analysis focus on the qualitative aspects,
only.

Benefits:

For insurance undertakings and insurance intermediaries, the Policy Options with
regard to Policy Issues 1 and 2 as could provide the following benefits:

Prevention of customer detriment and legal action: The Policy Proposal will lower
the risk of consumer detriment resulting from an improper management of conflict
of interests and consequently lower the risk that costumers take legal action
because of damages suffered.

Increased customer confidence and decreased reputational risks: As outlined, the
Policy Proposal will lower the risk of consumer detriment which simultaneously
increase the customer’s confidence and decrease reputational risks.

Enhanced corporate governance: The policy proposal will enhance corporate
governance mechanisms by which insurance undertakings and insurance
intermediaries are supervised and directed.

Prevention of regulatory arbitrage: Harmonised rules ensure equal treatment of
entities located in different Member States (regulatory arbitrage with regards of
entities of different origin) as well as alike treatment of entities distributing
products different with regard to legal nature and regulation (cross sectorial
regulatory arbitrage).

For customers, the Policy Options with regard to Policy Issues 1 and 2 could provide
the following benefits:
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e Enhanced consumer protection: The Policy Proposal aims to ensure that insurance
undertakings and insurance intermediaries provide their services in the best
interest of their customers and conflicts of interest are not improperly resolved, to
the detriment of the customer.

e Counterbalance to the customer’s paucity of information: The Policy Proposal aims
to counterbalance the customer’s paucity of information since customers do not
generally have the full picture of the extent to which insurance undertakings and
insurance intermediaries are facing conflicts of interest.

For NCAs, the Policy Options with regard to Policy Issues 1 and 2 could provide the
following benefits:

e Enhanced legal certainty: Implementing measures facilitate the application and
understanding of Level 1 - requirements

Costs:

For insurance undertakings and insurance intermediaries, the Policy Options with
regard to Policy Issues 1 and 2 could involve the following costs:

e One-off costs as insurance undertakings and insurance intermediaries are required
to take organisational and procedural measures for implementation (e.g. costs
associated with project management and/or engagement with external
consultants, the identification of conflicts of interest, the development or revision
of conflicts of interest policies, the introduction of new IT systems, staff training).

e Ongoing costs as insurance undertakings and insurance intermediaries are required
to periodically review and adapt their organisational measures and procedures, if
necessary (including the periodic identification of conflicts of interest and revision
of conflicts of interest policies, if necessary).

For customers, the Policy Options with regard to Policy Issues 1 and 2, could involve
the following costs:

e Additional costs insurance undertakings and insurance intermediaries have to bear
in order to implement the new regulatory requirements may be transferred to
customers, rendering services and products more expensive.

For NCAs, the Policy Options with regard to Policy Issues 1 and 2, could involve the
following costs:

e The need to supervise and enforce new rules.

B.5 - Comparison of options

e Policy Issue 1: Criteria for the identification of conflicts of interest

With regard to Option 1.1 (Criteria in MIFID II Delegated Regulation) and Option
1.2 (Criteria in MIFID II with amendments), EIOPA considers it generally
appropriate to make recourse to Article 33 of the MIFID II Delegated Regulation
and to transfer its principles in order to define appropriate criteria for the
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identification of conflicts of interest that may arise in the course of carrying out
insurance distribution activities.

Even though the wording in Article 33 of the MIFID II Delegated Regulation
addresses investment firms only, EIOPA notes that the instances circumscribed in
the provision are of a broad and abstract nature, such that they, in principle, can
be applied very broadly across the different sectors of the financial services. The
instances rather describe situations where conflicts of interest commonly arise
when a commercial activity is pursued and the interests of customers are at stake.
The interest to make a financial gain at the expense of the customer is a good
example. Consequently, EIOPA considers that the principles as laid down in Article
33(a)-(e) of the MIFID II Delegated Regulation are also relevant for insurance
intermediaries and insurance undertakings in the course of carrying out insurance
distribution activities.

Nevertheless, EIOPA is of the opinion that Article 33 should be modified in order to
address the following issues.

Firstly, a general circumscription of conflict of interest should be introduced to
facilitate the understanding and application of the provision. This clarifies that the
specific instances listed in letter (a) - (d) are only of exemplary nature and
insurance undertakings and insurance intermediaries should focus on the general
question whether they pursue interests which are distinct from the customer’s
interests and which have the potential to influence the services rendered at the
detriment of the customer.

Secondly, it should be clarified that conflicts of interest may also arise if the
distributors are substantially involved in the development or management of
products. For example, conflicts of interest arise where an intermediary exercises
influence over how distribution costs that benefit the intermediary are embedded
in the design of a product or where an intermediary is rewarded with a percentage
of the management costs.

Thirdly, it should be clarified that conflicts of interest arise whenever the insurance
intermediary receives a commission or fee paid by a third party, independent from
the question whether the commission or fee corresponds with the market standard
or not. This follows from the intermediary’s own interest to make a financial gain
when providing services to the customer.

Against this background, Option 1.2 (Criteria in MIFID II with amendments)
seems to offer the preferable solution from EIOPA's point of view.

Policy Issue 2: Steps to manage conflicts of interest

Option 2.1 (general principle in MIFID II) would offer insurance undertakings and
insurance intermediaries a broad discretion and flexibility how to implement the
organisational requirements. In addition to that, Option 2.2 (Concrete
organisational measures) would require the entities to consider whether a
catalogue of proposed measures is necessary and appropriate in order to manage
conflicts of interest properly and ensure the prerequisite independence. EIOPA
believes that the measures of Article 34 of the MIFID II Delegated Regulation do
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not only apply for investment firms, but have also a particular relevance to
manage conflicts of interest arising in the context of the insurance distribution
activities. For example, "measures to prevent or limit any person from exercising
inappropriate influence over the way in which a relevant person carries ... services
or activities" may play a role in the relationship between a sales manager and
employees advising customers with regard to insurance-based investment
products.

If the entities come to the conclusion and can demonstrate that the proposed
measures and procedures are not appropriate, the entities are entitled, under
Option 2.3 (alternative measures), to adopt alternative measures to ensure
that the services provided are not biased by conflicting interests of those entities.
From EIOPA's perspective, Option 2.3 therefore offers the most appropriate
solution.
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C. Inducements

C.1 - Problem definition

The IDD introduces new requirements in relation to insurance-based investment
products. These requirements are additional to those applying to all insurance
products within scope of the IDD. Chapter VI of the IDD sets out the additional
requirements, covering conflicts of interest, costs and charges, inducements,
suitability, appropriateness and reporting to customers.

The IDD requirement to which this technical advice on inducements relates, is covered
in Article 29(2). It obliges Member States to ensure that insurance intermediaries and
undertakings are meeting their obligations under the IDD where they pay or receive
any fee, commission, or other non-monetary benefit, in connection with the
distribution of an insurance-based investment product or ancillary service. Article
29(2) introduces a test that the payment or benefit must: a) not have a detrimental
impact on the quality of the relevant service to the customer; and b) not impair
compliance with the insurance intermediary’s or insurance undertaking’s duty to act
honestly, fairly and professionally in accordance with the best interests of its
customers.

In the impact assessment accompanying the draft proposal to amend the Insurance
Meditation Directive (IMD) in 2012, the Commission found that general problems with
insurance products were more pronounced in the case of insurance-based investment
products due to their complexity. One area identified as a heightened risk was
conflicts of interest stemming from remuneration structures.

The Commission went on to state that consumer protection standards for the sales of
these products were not sufficient at EU level, as these products were sold under the
general IMD rules for the sales of insurance even though insurance-based investment
products are very different in nature and generally represent higher risks for retail
consumers.*°

The disparity between consumer protection standards under IMD and those under
MIFID was considered a deficiency. While some Member States had sought to address
the disparity by introducing stricter rules for these products, the vast majority (21 out
of 27 Member States) had left the area unregulated. This meant that consumers in
different Member States were not protected to the same extent, and there is an
uneven playing field between Member States and within Member States in respect of
sellers of insurance with investments and those only selling investment products.”*

The particular issue with inducements is their potential to influence the distributor’s
product offer or advice. As stated by the Commission, consumer harm can arise in two
slightly different ways: either through a lock-in of intermediaries into quasi-exclusive
dealing arrangements with a single upstream insurance company (whereby consumers

50 Commission Staff Working Document Impact Assessment: Accompanying the document Proposal for a Directive of
the European Parliament and of the Council on Insurance Mediation (SWD/2012/0191 final), Section 3.2 Problems
relating to Packaged Retail Investment Products (PRIPs).

51 IBID, Section 3.1.2 Conflicts of interest
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turning to the intermediary will not have sufficient choice to best satisfy their needs),
or through biased advice to the consumer.

On the demand-side, inducement bias can lead to customers purchasing products they
do not need or want. This, in turn, can result in unnecessary costs, dissatisfaction and
distrust of the industry. Given that insurance-based investment products are
purchased for the purpose of building up savings, the impact of mis-purchasing can be
significant, either through the customer taking on too much (or little) risk, with
potential thereby for loss of savings, or through the customer being exposed to poor
performance and high costs, also with a negative impact on savings.

It can also negatively impact the supply-side of the market. Biased advice or offerings
may mean that providers with higher quality and lower cost products may not be
receiving the returns expected because other similar products have higher
inducements being made. These inducements can therefore have an impact on
competition between providers. In addition, where customers are dissatisfied or
distrustful, this can lead to more costs due to complaints and lower sales.

The Commission’s mandate sets out the parameters for the technical advice, and
therefore the scope of the policy options considered. The mandate requests advice on
measures specifying the rules on fees, commissions or non-monetary benefits in
connection with the distribution of insurance-based investment products laid down in
Article 29(2) of the Directive:

e The criteria for assessing whether inducements paid or received by an
insurance intermediary or an insurance undertaking have a detrimental impact
on the quality of the relevant service to the customer

e The criteria for assessing compliance of insurance intermediaries and insurance
undertakings paying or receiving inducements with the obligation to act
honestly, fairly and professionally in accordance with the best interests of the
customer.

The Commission further sets out matters that the measures should take into account
as well as a guide to the approach (for example, that the technical advice should build
on the results of previous work carried out by EIOPA and ESMA).

Baseline

With respect to inducements, EIOPA has applied as a baseline scenario to assess the
potential costs and benefits from the provisions in the technical advice, the IDD
requirements in Article 29 applicable to insurance undertakings and insurance
distributors.

C.2 - Objectives

Taking account the Commission’s mandate, the objectives of the technical advice are
to:

e Enhance consumer protection and foster a level playing field by having a
consistent approach to the identification and assessment of inducements at risk

132/837



of having a detrimental impact on the quality of service provided to the
customer, as well as those practices which may mitigate the risks associated
with an inducement.

e Encourage consistent application of organisational measures that insurance
undertakings and intermediaries should have in place to ensure that
inducements do not lead to a detrimental impact on the service provided to the
customer or prevent the intermediary or undertaking with acting honestly, fairly
and in the best interests of their customers.

e Improve market dynamics, by supporting a consistency of approach (where
possible) between insurance-based investment products and products within
scope of MiIFID II. This should reduce risks associated with regulatory arbitrage,
but also support businesses who are competing with substitutable or similar
products.

C.3 - Policy options

With the intention to meet the objectives set out in the previous section, EIOPA has
analysed different policy options throughout the policy development process. In
particular, EIOPA has analysed different policy options with respect to:

- The need for a general principle on inducements at risk of causing a detrimental
impact;

- The identification of inducements that are considered to increase the risk of
having a detrimental impact;

- The identification of circumstances that may be considered to reduce the risks
that inducement have a detrimental impact; and

- Organisational requirements related to inducements.

Policy Issue 1 - Inducements at risk of causing a detrimental impact: high-
level principle

The IDD sets out the overarching requirement that determines whether an
inducement can be paid, but is on silent on when an inducement has a detrimental
impact. The Commission has requested that EIOPA provide advice on the criteria for
assessing whether inducements paid or received by an insurance intermediary or an
insurance undertaking in connection with the distribution of insurance-based
investment products have a detrimental impact on the quality of the relevant service
to the customer.

EIOPA has considered the following options to address this issue:
e Option 1.1 - do not introduce a high-level principle

e Option 1.2 - introduce the criterion of quality enhancement similar to Article 24(9)
of MIFID II and further specified in the Commission’s proposal for a delegated
Directive under MIFID II requiring that an additional or higher level of service to
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the client is provided, that the inducement does not directly benefit the recipient
firm, and that an on-going benefit is provided to the client.

Option 1.3 - introduce a high-level principle based upon Article 17 IDD stating
that inducements have a detrimental impact if they provide an incentive to carry
out the distribution activities in a way which is not in accordance with the best
interest of the customer, while promoting compatibility with the approach under
MiFID II.

This option would read as follows:

"An inducement or inducement scheme has a detrimental impact on the quality
of the relevant service to the customer if it is of such a nature and scale that it
provides an incentive to carry out the insurance distribution activities in a way
which is not in accordance with the best interest of the customer”.

Policy Issue 2 - Inducements at risk of causing a detrimental impact: high
risk inducements

The Commission has requested EIOPA to indicate examples of circumstances where an
inducement may generally be regarded as having a detrimental effect on the quality
of the relevant service to the customer.

EIOPA has considered the following options to address this issue:

Option 2.1- Do nothing

It means not to identify inducements that are considered to constitute a high risk
of having a detrimental impact.

Option 2.2- Definition of inducements not enhancing quality of service

This option apply the rationale which underlies the Commission’s Delegated
Directive under MIFID II and defines the circumstances where inducements (do
not) enhance the quality of the relevant service.

The relevant part can be found in Article 11(2) of the proposed delegated Directive
stating:>?

A fee, commission or non-monetary benefit shall be considered to be designed
to enhance the quality of the relevant service to the client if all of the following
conditions are met:

(a) it is justified by the provision of an additional or higher level service to the
relevant client, proportional to the level of inducements received, such as:

(i) the provision of non-independent investment advice on and access to a wide
range of suitable financial instruments including an appropriate number of
instruments from third party product providers having no close links with the
investment firm;

(ii) the provision of non-independent investment advice combined with either:
an offer to the client, at least on an annual basis, to assess the continuing

52 http://ec.europa.eu/finance/securities/docs/isd/mifid/160407-delegated-directive en.pdf
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suitability of the financial instruments in which the client has invested; or with
another on-going service that is likely to be of value to the client such as advice
about the suggested optimal asset allocation of the client; or

(iii) the provision of access, at a competitive price, to a wide range of financial
instruments that are likely to meet the needs of the client, including an
appropriate number of instruments from third party product providers having
no close links with the investment firm, together with either the provision of
added-value tools, such as objective information tools helping the relevant
client to take investment decisions or enabling the relevant client to monitor,
model and adjust the range of financial instruments in which they have
invested, or providing periodic reports of the performance and costs and
charges associated with the financial instruments

(b) it does not directly benefit the recipient firm, its shareholders or employees
without tangible benefit to the relevant client;

(c) it is justified by the provision of an on-going benefit to the relevant client in
relation to an on-going inducement.

A fee, commission, or non-monetary benefit shall not be considered acceptable
if the provision of relevant services to the client is biased or distorted as a
result of the fee, commission or non-monetary benefit.

Option 2.3 - List of inducements with risks

This option consists in developing a distinctive list of criteria which insurance
undertakings and insurance intermediaries should consider when assessing the
detrimental impact on the quality of the relevant service to the customer.

This option would read as follows:

Insurance undertakings and insurance intermediaries shall assess all relevant
factors which increase or decrease the risk of detrimental impact on the quality
of the relevant service to the customer.

Insurance undertakings and insurance intermediaries shall take consideration
into the following criteria in order to assess whether inducements or
inducement schemes increase the risk of detrimental impact:

a) the inducement or inducement scheme encourages the insurance
intermediary or insurance undertaking carrying out distribution activities to
offer or recommend a product or service to a customer when the insurance
intermediary or insurance undertaking could, from the outset, propose a
different available product or service which would better meet the customer’s
needs;

b) the inducement or inducement scheme is solely or predominantly based
on quantitative commercial criteria and does not take into account appropriate
qualitative criteria, reflecting compliance with the applicable regulations, fair
treatment of customers and the quality of services provided to customers;

c) the value of the inducement is disproportionate when considered against
the value of the product and the services provided in relation to the product;
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d) the inducement is entirely or mainly paid upfront when the product is
sold without any appropriate refunding mechanism if the product lapses or is
surrendered at an early stage;

e) the inducement scheme does not provide for an appropriate refunding
mechanism if the product lapses or is surrendered at an early stage;

f) if the inducement scheme entails any form of variable or contingent
threshold or any other kind of value accelerator which is unlocked by attaining
a sales target based on volume or value of sales.

Policy Issue 3 - Circumstances that may reduce the risk of detrimental
impact

The Commission’s request for advice allows discretion for EIOPA to complement the
Technical Advice: "This could be complemented by an exemplary enumeration of
circumstances where third-party payments and benefits are generally considered
acceptable”.

EIOPA has considered the following options to address this issue:

Option 3.1. - Exemplary enumeration of circumstances that may reduce the risk
of detrimental impact

Option 3.2. - Amend the organisational requirements on inducements, in
particular introduce organisational measures for the assessment of detrimental
impact

Option 3.3. - Do nothing

Policy Issue 4 - Organisational requirements related to inducements

Policy options

Option 4.1 - Not specific organisational requirements related to inducements
Option 4.2 - Requirements in MIFID II

That is to apply the same organisational requirements as outlined in the
Commission’s proposal for a Delegated Directive for MIFID II

The relevant part can be found in Article 11 (4) of the proposed Delegated
Directive:>’

“"Investment firms shall hold evidence that any fees, commissions or non-
monetary benefits paid or received by the firm are designed to enhance the
quality of the relevant service to the client:

(a) by keeping an internal list of all fees, commissions and non-
monetary benefits received by the investment firm from a third party in
relation to the provision of investment or ancillary services; and

53 http://ec.europa.eu/finance/securities/docs/isd/mifid/160407-delegated-directive en.pdf

136/837



(b) by recording how the fees, commissions and non-monetary benefits
paid or received by the investment firm, or that it intends to use,
enhance the quality of the services provided to the relevant clients and
the steps taken in order not to impair the firm’s duty to act honestly,
fairly and professionally in accordance with the best interests of the
client.”

Option 4.3 - Specific requirements for insurance

This option consists in developing organisational requirements based on the
specificities of insurance intermediaries and undertakings distributing insurance-
based investment products. The policy proposal requires insurance undertakings
and insurance intermediaries to take adequate organisational measures to assess
the detrimental impact of inducements. The policy proposal clarifies that the
assessment should be based upon an overall analysis which takes into
consideration all risk-increasing and risk-reducing factors.

This would be read as follows:

“Insurance undertakings and insurance intermediaries should maintain and
operate organisational arrangements procedures in order to assess on an
ongoing basis and ensure that the generic inducement paid for a particular type
of contract and the structure of inducement schemes which they pay to or
receive:

a. do not lead to a detrimental impact on the quality of the service provided to
customers and

b. do not prevent the intermediary or insurance undertaking from complying
with their obligation to act honestly, fairly and in accordance with the best
interests of their customers.

The assessment should be based upon an overall analysis which takes into
consideration all relevant factors which may increase or decrease the risk of
detrimental impact, and appropriate organisational measures taken by the
insurance undertaking or insurance intermediary to decrease the risk of
detrimental impact which aim to ensure that the inducements do not provide
any incentive to carry out the insurance distribution activities in a way which is
not in accordance with the best interest of the customer.

Insurance undertakings and insurance intermediaries as referred to in
paragraph 1 should ensure that any inducement scheme is approved by the
insurance undertaking or insurance intermediary’s senior management.

Insurance intermediaries and insurance undertakings as referred to in
paragraph 1 should document the assessment referred to in paragraph [x -
above] in a durable medium.

As part of the conflicts of interest policy (as outlined under ...) insurance
intermediaries and insurance undertakings should set up a gifts and benefits
policy that stipulates what benefits are acceptable and what should happen
where limits are breached”.
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C.4 - Analysis of impacts

Policy Issue 1 - Inducements at risk of causing a detrimental impact: high-
level principle

Option 1.1 - do not introduce a high-level principle

Benefits:

Costs:

For customers: no specific benefits identified
For industry: no specific benefits identified

For NCAs: wide discretion on how to interpret and apply in practice the abstract
term “detrimental impact” enabling to take into account specificities of national
markets and existing business models

For customers: Different level of customer protection across the Member States
as a result of the development of diverging understanding of detrimental impact

For industry: No additional guidance on the understanding of detrimental
impact would cause legal uncertainty for market participants leading to
additional costs to comply with the new requirements; bespoke diverging
understanding of detrimental impact will also have negative impact on cross-
border distribution of insurance-based investment products as insurance
undertakings and insurance intermediaries will be confronted with different
national understanding of detrimental impact

For NCAs: need to develop a national understanding of detrimental impact to
provide guidance to participants of the respective national markets

Option 1.2 - introduce the criterion of quality enhancement

Benefits:

Costs:

For customers: Increased customer protection and quality of service as
inducements would be beneficiary and serve the customer’s interests;
equivalent level of customer protection, not only across Member States, but
also from a cross-sectoral perspective.

For industry: Legal certainty about the understanding of detrimental impact
would reduce advisory/compliance costs for implementation; level playing field
across Member States and different financial sectors; in the long run increased
confidence and trust of customers in the services provided.

For NCAs: No need to develop national understanding of detrimental impact;
provides support and guidance for consistent application and implementation in
national law.

For customers: Extensive understanding of detrimental impact may have
negative consequences for existing business models leading to a reduced
competition and choice of products/providers/services in the market
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For industry: Extensive understanding of detrimental impact may have negative
consequences for existing business models (lower revenues), in particular those
which are entirely financed by commissions; some entities might be required to
change the structure of their income; training costs for employees.

For NCAs: Costs for supervision and enforcement. Training costs for employees.

Option 1. 3 - introduce a high-level principle based upon Article 17 IDD

Benefits:

Costs:

For consumers: Increased customer protection as the risk of conflicts of interest
arising from inducements is addressed; equivalent level of customer protection
across the Member States providing a level playing field, whereas not identical,
but compatible with policy requirements developed under MiFID II.

For industry: Legal certainty about the understanding of detrimental impact
would reduce advisory/compliance costs for implementation; level playing field
across Member States; in the long run increased confidence and trust of
customers in the services provided.

For NCAs: No need to develop national understanding of detrimental impact;
provides support and guidance for consistent application and implementation in
national law.

For customers: Negative consequences on competition and choice of
products/providers/services as outlined under Policy Option 2 less relevant,
even though not to be excluded from the outset.

For industry: Even though less relevant, impact on existing business models
(lower revenues) cannot be excluded as some common inducements might be
considered as having a detrimental impact; training costs for employees.

For NCAs: Costs for supervision and enforcement. Training costs for employees.

Policy Issue 2 - Inducements at risk of causing a detrimental impact: high
risk inducements

Option 2.1 - do not identify inducements that are considered to be high risk of
having a detrimental impact

Benefits:

For customers: no specific benefits identified
For industry: no specific benefits identified

For NCAs: wide discretion on how to interpret and apply in practice the high-
level principle enabling them to take into account specificities of national
markets and existing business models
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Costs:

For customers: less consistent application of the high-level principle will lead to
a diverging level of customer protection across the Member States. This may
lead to a situation where some Member States develop a very strict and rigid
understanding of detrimental impact, whereas other Member States follow a
more flexible and less severe approach.

For industry: No guidance on the high-level principle. Differences in national
regulation will hamper the cross-border distribution of insurance products and
contravene the principle of a level playing field across Europe.

For NCAs: No guidance on the high-level principle and the need to develop a
proper understanding on national level.

Option 2.2 - apply the rationale which underlies the Commission’s Delegated

Directi

ve under MiFID II

Benefits:

Costs:

For customers: As inducements are supposed to provide an additional or higher
level of service to the customer, inducements directly benefit the customer.

For industry: Increased confidence and trust of customers in the services
provided which will be beneficiary for the industry in the long run.

For NCAs: Detailed guidance on the legitimacy of inducements provides legal
certainty and supports NCA’s in their implementation and supervision.

For customers: Possible negative consequences for existing business models, in
particular those which mainly rely on commissions to finance their business
models as well as small intermediaries, leading to a reduced competition and
choice of products/providers/services in the market

For industry: Possible negative consequences for existing business models
(lower revenues), in particular those which are entirely financed by
commissions; some entities might be required to change the structure of their
income; training costs for employees.

For NCAs: Costs for supervision and enforcement. Training costs for employees.

Option 2.3 - develop a distinctive list of inducements which are considered to have a

high ri

sk of leading to a detrimental impact on the quality of the relevant service to

the customer

Benefits:

For customers: A distinctive list of inducements makes insurance intermediaries
and insurance undertakings aware of inducements which entail a high risk of
detrimental impact on the service provided and requires either, if possible, to
take appropriate organisational measures to mitigate the risks, or, if not
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Costs:

possible, to abstain from paying or receiving these inducements. Therefore, the
distinctive list strongly supports the legislative purpose to avoid any detrimental
impact on the quality of service provided to the customer.

For industry: Increased confidence and trust of customers in the services
provided which will be beneficiary for the industry in the long run.

For NCAs: A distinctive list of inducements will help NCAs to supervise and
enforce the new requirements on inducements as laid down in Article 29 IDD.

For customers: Although less relevant as for policy option 2, possible negative
consequences for existing business models, in particular those which mainly
rely on commissions to finance their business models as well as small
intermediaries, leading to a reduced competition and choice of
products/providers/services in the market

For industry: Although less relevant as for policy option 2, possible negative
consequences for existing business models (lower revenues), in particular those
which are entirely financed by commissions which are considered to have a high
risk of detrimental impact; some entities might be required to change the
structure of their income; training costs for employees.

For NCAs: Costs for supervision and enforcement. Training costs for employees.

Policy Issue 3 - Circumstances that may reduce the risk of detrimental
impact

Policy Option 3.1 - Exemplary enumeration of circumstances that may reduce the

risk of

detrimental impact

Benefits:

Costs:

For customers: No specific benefits identified

For industry: More guidance on circumstances under which the risk of
detrimental impact is reduced provides more legal clarity and certainty for
market participants (a “safe harbour”).

For NCAs: More guidance on circumstances under which the risk of detrimental
impact is reduced may provide more legal clarity and certainty for NCAs for the
purposes of supervision and enforcement (a “safe harbour”).

For customers: Enumeration of circumstances raises the risk of loopholes,
enabling regulatory circumvention, leading ultimately to a lower level of
customer protection

For industry: No specific costs identified

For NCAs: Exemplary enumeration of circumstances that may reduce the risk
of detrimental impact, will raise the question how to weigh these
circumstances against the exemplary list of high-risk practices and may restrict
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the ability of NCAs to take prohibitive action regarding inducements both ex
ante and ex post. In addition, it is very challenging for NCAs to future-proof
such a list to allow for market and technological developments.

Policy Option 3.2 - Amend the organisational requirements on inducements, in
particular introduce organisational measures for a holistic assessment of detrimental
impact

Benefits:

Costs:

For customers: From a more general point of view, organisational measures
aim to ensure that insurance undertakings and intermediaries comply with the
regulatory requirements for the benefit of the customer

For industry: Depending on the organisational measures taken insurance
undertakings and insurance intermediaries are in a better position to manage
the risk of detrimental impact stemming from specific types of inducements

For NCAs: Specific organisational measures will help NCAs to monitor and
supervise insurance undertakings and insurance intermediaries

For customers: No specific costs identified and the costs of introducing
organisational measures should not be passed by insurance undertakings and
insurance intermediaries onto customers

For industry: Costs for the implementation of the organisational requirements,
for example, new systems and controls and training of compliance and sales
staff

For NCAs: Potentially, additional costs related to the supervision of insurance
undertakings and insurance intermediaries if existing national rules do not
address such organisational measures

Policy Option 3.3 - Do nothing

Benefits:

Costs:

For customers: No risk of watering down the list of high-risk practices or the
creation of loopholes for circumvention, thus maintaining a higher level of
customer protection.

For industry: No specific benefits identified

For NCAs: No additional costs for supervision and no need to future-proof a list
of risk-reducing factors to take account of market and technological
developments.

For customers: No specific costs identified

For industry: no guidance on circumstances under which the risk of detrimental
impact is reduced
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For NCA: no guidance on circumstances under which the risk of detrimental
impact is reduced

Policy Issue 4 - Organisational requirements related to inducements

Policy Option 4.1 - not specify organisational requirements related to inducements

Benefits:

Costs:

For customers: No specific benefits identified

For industry: No additional costs resulting from the establishment and
maintenance of organisational arrangements; more discretion regarding the
choice of organisational measures.

For NCAs: No specific benefits identified

For customers: As organisational measures aim to ensure that entities comply
with  regulatory requirements, a lack of specification may prove
disadvantageous from a customer point of view

For industry: No guidance on organisational requirements related to
inducements may cause additional costs to set up corresponding measures

For NCAs: No guidance on organisational requirements related to inducements

Policy Option 4.2 and 4.3 - to specify organisational requirements related to
inducements

As Pol

icy Option 2 and Policy Option 3 have many similarities and share the same

legislative purpose to ensure that entities comply with the regulatory requirements on

induce

ments which have been introduced through the respective sectoral legislation,

the costs and benefits analysis below covers both options at the same time.

Benefits:

Costs:

For customers: From a more general point of view, organisational measures
aim to ensure that insurance undertakings and intermediaries comply with the
regulatory requirements for the benefit of the customer

4

For industry: Having good systems and controls in place supports firms
compliance with inducement requirements

For NCAs: Record keeping requirements enable better supervision and
assessment of where firms are not complying with requirements

For customers: Potential costs passed through from increased compliance costs

For industry: Costs for setting up new systems and controls, whereas the
specific costs depend on the organisational requirements required

For NCAs: Additional material to assess
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C.5 - Comparison of options

Policy Issue 1 - Inducements at risk of causing a detrimental impact: high-
level principle

Not introducing a high-level principle (as proposed by Option 1.1) would lead to legal
uncertainty for market participants and the development of different level of customer
protection across the Member States as a result of a divergent understanding of
detrimental impact by market participants and NCAs in the Member States. This would
result in obstacles for cross-border business and, therefore, hamper the further
development of a single market in Europe.

Against this background, EIOPA considers is necessary to provide further guidance in
Level 2 under which circumstance inducements entail the risk of having a detrimental
impact on the service provided to customers.

With regard to Policy Option 1.2 (introduce the criterion of quality enhancement),
EIOPA would like to note that it would ensure a maximum alignment with the
regulatory requirement under MiIFID II leading to a cross-sectoral level playing field.
However, EIOPA acknowledges that the corresponding Level 1 provisions in IDD differ
fundamentally in terminology and language and set a different standard, even though
they pursue the same legislative goal to foster the protection of customers.

For that purpose, EIOPA considers it appropriate and essential to develop a
methodology which is compatible with MIiFID, but takes into account the specificities of
the insurance sector and differences in terminology used in the corresponding Level 1
provisions. For that reason, EIOPA favours Option 1.3 (introduce a high-level
principle based upon Article 17 IDD) which provides an adequate level of legal
certainty about the understanding of detrimental impact which is based upon the
general principle in Article 17(3), IDD requiring insurance undertakings and
intermediaries to act in accordance with the best interests of their customers.

This approach will help to develop a common understanding of detrimental impact
across the Member States (further refined by list of inducements which are considered
to have a high risk of detrimental impact, see below) and to foster the goal of a single
market. At the same time, the impact of Option 1.3 on existing business models is
presumably less significant than under Option 1.2 taking into consideration that Policy
Option 1.3 adheres to the principle that business models can be financed by
commissions, only.

Policy Issue 2 - Inducements at risk of causing a detrimental impact: high
risk inducements

Whereas option 2.1 (do nothing) leaves a broad discretion to market participants and
competent authorities on how to apply the high-level principle (as outlined under
Policy Issue 1) and to consider specificities of national markets and existing business
models, it implies that market participants and competent authorities develop their
own understanding and interpretation, leading to a diverging level of customer
protection across Member States and between market participants. Differences in
national regulation, which are likely to arise as a result, will hamper cross-border
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business and contravene the establishment of a single Market in Europe, to the
disadvantage of all market participants and customers.

Taking into consideration that option 2.2 (definition of inducements not enhancing
quality of service) would require that inducements are used to provide an additional or
higher level of service to the customer, existing distribution models which are mainly
financed by commission (and are still relevant in some Member States) would be hit
hard and be required to find other sources of revenues and to give up their existing
business models. Moreover, option 2.2 would not acknowledge the differences
between the respective provisions in IDD and MiIFID. In view of these implications
which have to be assessed against the principle decision that commissions continue to
be a valid form of financing distribution, EIOPA has a preference for Policy Option 3
and to single out specific inducements which increase the risk of having a detrimental
impact on the services provided to the customer.

EIOPA believes that option 2.3 (list of inducements with risks) provides the
appropriate balance between the intermediaries’ interests to receive commissions to
(partly) finance their business and the customer’s interest to benefit from unbiased
services. Policy Option 2.3 is supposed to preclude inducements only which are of the
most regulatory concern from a customer protection perspective as they bear a
significantly higher level of risk that the insurance undertaking or insurance
intermediary will not act in the best interest of its customers when receiving these
kinds of inducements, except if the insurance undertaking or insurance intermediary is
able to take appropriate organisational measures to mitigate these risks appropriately
(a holistic assessment).

Policy Issue 3 - Circumstances that may reduce the risk of detrimental
impact

EIOPA would like to emphasise that an exemplary enumeration of circumstances that
could be considered as reducing the risk of detrimental impact (Option 3.1) entails the
high risk of creating loopholes for regulatory arbitrage and may restrict the ability of
NCAs to take prohibitive action in relation to inducements both ex ante and ex post™.

In addition, there is the risk that such a list can become outdated and does not reflect
current market and technological developments. It could be very challenging for an
NCA to “future-proof” a white list or construct it in such a way so as to ensure that
insurance undertakings or insurance intermediaries do not misinterpret it more widely
than is intended and in such a way as to circumvent the inducement rules. This is
supported by factual evidence provided by a national competent authority which
experienced that similar safe harbour provisions in their respective national law foiled
the achievement of the legislative purpose of strengthening the protection of
customers.>

> See Article 29(3), IDD

55 In the FCA’s Inducement rules, it was recognise that some payments or benefits offered by providers to advisory
firms can be in customers’ best interest, and the conflicts of interest arising can be managed. Two thematic projects
by the UK FCA following the introduction of the Retail Distribution Review (RDR) showed how some firms took an
overly broad interpretation of this to justify a wide range of benefits that in the FCA’s view, did not meet the
inducements rules. In the end, the FCA was obliged to issue further guidance to dispel any ambiguity around the
interpretation of the white list:
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Therefore, EIOPA recommends not including such a list in the technical advice.
However, EIOPA acknowledges that specific circumstances may be considered
reducing the risk of detrimental impact on the quality of the relevant service to the
customer and could be taken into consideration as part of an overall-assessment.

Therefore, EIOPA proposes to amend the organisational requirements on inducements
for that purpose, in particular to introduce organisational measures for the holistic
assessment of detrimental impact where high-risk factors may be counterbalanced
with appropriate organisational measures which aim to ensure that the insurance
distribution activities are carried out in compliance with the insurance intermediary’s
or insurance undertaking’s duty to act honestly, fairly and professionally in accordance
with the best interests of its customers. In view of the positive effects of Option 3.2,
from a consumer protection point of view and from the view of the industry, EIOPA
considers it preferable to choose Option 3.3.

Policy Issue 4 - Organisational requirements

EIOPA considers it important to specify the organisational requirements related to
inducements as organisational arrangements help to ensure that insurance
undertakings and insurance intermediaries comply with the regulatory requirements
for the benefit of the customer. Having appropriate organisational arrangements does
not only support compliance with the regulatory requirements, but also enables better
supervision and assessment by the NCAs.

In view of the underlying requirement to assess whether inducements have a
detrimental impact on the quality of service, EIOPA considers option 4.3 (specific
requirements for insurance) as the most appropriate as it is closely linked to the
obligation to undertake an assessment requiring that the assessment is approved by
the senior management and is duly documented. In view of its practical relevance for
employees, EIOPA considers it also appropriate to require insurance intermediaries
and insurance undertakings to set up a gifts and benefits policy which should be made
available to all staff members.

https://www.fca.org.uk/publications/finalised-guidance/fg14-1-supervising-retail-investment-advice-inducements-and
https://www.fca.org.uk/publications/guidance-consultations/gc13-5-supervising-retail-investment-advice-
inducements-and

146/837



D.Assessment of suitability and appropriateness and
reporting

a) Information to obtain when assessing the suitability or appropriateness of
insurance-based investment products for their customers

1- Problem definition

The recent financial crisis and debates on the quality of advice clearly underline that
access to more complex products needs to be strictly conditional on a proven
understanding of the risks involved.

More clarity is thus needed as to the kind of service provided by the distributor and to
the conditions attached to the provision of advice. Compounded by cases of mis-
selling amid the financial crisis and specific national cases more recently, the number
of complaints regarding the quality of advice has also been increasing. In view of the
complexity of financial markets and products, customers often depend to a large
extent on suitable recommendations provided by distributors.

Information should, therefore, be collected from customers in order to define those
services or products which are suitable for them. For this purpose two different levels
of information are developed:

a) Level of information related specifically to the appropriateness of product for
the customer;

b) Level of information related specifically to the suitability of the product for the
customer (more detailed).

Suitability and appropriateness requirements generally aim at ensuring that
distributors only make suitable personal recommendations and that distributors assess
whether customers have the necessary expertise, knowledge and financial capacity to
do business in financial products and to understand associated risks given their
investment objectives.

The IDD seeks to ensure a higher level of consumer protection, which includes more
specific standards for the distribution of insurance-based products. Inter alia, the IDD
sets out a framework of professional and organisational requirements®® for insurance
distributors and the additional requirements with regard to the information to obtain
for the assessment of suitability and appropriateness of insurance-based investment
products, complement those requirements and are necessary in order to ensure that
insurance distributors act “honestly, fairly and professionally in accordance with the
best interests of their customers”™’. When distributing insurance-based investment
products, the insurance intermediary or insurance undertaking should gather the
necessary information to ensure that they can assess in a proportionate way the
appropriateness or suitability of such products.

The following provisions of the IDD are relevant in this context:

56 Article 10, IDD
57 Article 17(1), IDD
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Article 30(1), IDD provides for a so-called “suitability assessment” whereby,
where the insurance intermediary or insurance undertaking provides advice to
the customer on the distribution of an insurance-based investment product, the
intermediary or the insurance undertaking has to “also” obtain the necessary
information regarding the customer’s knowledge and experience in the
investment field, financial situation and investment objectives in order to
recommend to the customer the insurance-based investment products that are
suitable for that person.

Article 30(2), IDD provides for a so-called “appropriateness assessment”
whereby, where the insurance intermediary or insurance undertaking carries
out insurance distribution activities regarding insurance-based investment
products in relation to sales where no advice is given, the intermediary or
insurance undertaking only needs to ask the customer for information on their
knowledge and experience in the investment field in order to assess whether
the product is appropriate for the customer. The amount of information
required is, therefore, lower than the suitability assessment and a risk warning
needs to be provided to the customer in case the product is considered
inappropriate for the individual customer.

In both cases, both provisions are without prejudice to the requirements under
Article 20(1), IDD, to ensure that prior to the conclusion of an insurance
contract, the contract proposed is consistent with the customer’s insurance
demands and needs (the “demands and needs test”).

Under Article 30(6), IDD, the Commission is empowered to adopt delegated
acts in accordance to further specify how insurance intermediaries and
insurance undertakings are to comply with the principles set out in Article 30,
IDD, when carrying out insurance distribution activities with their customers,
including with regard to the information to be obtained when assessing the
suitability and appropriateness of insurance-based investment products for their
customers, the criteria to assess non-complex insurance-based investment
products for the purposes of execution-only business, and the content and
format of records and agreements for the provision of services to customers
and of periodic reports to customers on the services provided. The IDD
delegated acts should take into account:

e the nature of the services offered or provided to the customer or
potential customer, taking into account the type, object, size and
frequency of the transactions;

e the nature of the products being offered or considered including different
types of insurance-based investment products;

e the retail or professional nature of the customer or potential customer.
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2- Objectives

Taking account the Commission’s mandate, the objectives of the technical advice are
to:

Objective 1: Promote a consistent level of customer protection and avoid the risk of
regulatory arbitrage, but also take into account the specificities of the insurance
sector

Objective 2: Clarify the different levels of information that should be acquired to meet
the obligations of the suitability and appropriateness assessments

Objective 3: Ensure the information gathered is necessary and proportionate to the
objectives pursued

Objective 4: Take into account information needs with respect to the retail or
professional nature of the customer or potential customer

These objectives are consistent with the general objectives of the IDD.
3- Policy options

With the intention to meet the objectives set out in the previous section, EIOPA has
analysed different policy options throughout the policy development process.

e Option 1 - Fully consistency with MIFID II
This Option consists in ensuring full consistency with the provisions in the draft

Commission Delegated Act under Directive 2014/65/EU of the European Parliament
and of the Council of 15 May 2014 on markets in financial instruments (*MiFID II"),
pertaining to the information to be obtained from the customer under the suitability
and appropriateness assessments, by applying the wording and the concepts of MiFID,
without any adaptations of substance or terminology to take into account the
specificities of the insurance sector. This option takes into consideration the very close
alignment between the provisions on suitability and appropriateness at Level 1 under
MIFID II and IDD and would ensure full regulatory consistency with the draft MiFID II
Delegated Regulation, as requested by the Commission.

For this Policy Option, to the extent appropriate for the product or service, the types
of information to be collected from the customer regarding their financial situation
under the suitability assessment (distribution of insurance-based investment products
with advice) include the following:

e Financial situation of the customer:

o Regular income;
o Assets (including liquid assets);
o Investments and real property; and

o Regular financial commitments

e Investment objectives of the customer:
o The length of time, which the customer wishes to hold the investment;

o The customer’s preferences regarding risk-taking
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o The customer’s risk profile

o The purposes of the investment

For this Policy Option, to the extent appropriate for the product or service, the types
of information to be collected from the customer regarding their investment objectives
under both the suitability and appropriateness assessments (distribution of insurance-
based investment products both with and without advice) regarding their knowledge
and experience in the investment field, include the following:

e The types of service, transaction and financial instrument with which the
customer is familiar;

e The nature, volume and frequency of the customer’s transactions in financial
instruments and the period over which they have been carried out; and

e The level of education, and profession or relevant former profession of the
customer.

e Option 2 - MIFID II + adaptation to insurance
This Option consists in ensuring consistency with the provisions in the draft MIFID II

Delegated Regulation pertaining to the information to be obtained from the customer
under the suitability and appropriateness assessments, but adapting some key
elements of the substance and terminology used in those provisions further to reflect
insurance specificities.

In addition, notwithstanding the requirement to obtain certain information from the
customer under the suitability and appropriateness assessments and the existence of
several references already in Article 30, IDD to the “demands and needs” test, a
specific legal reference would be included to make clear that the “demands and
needs” test under Article 20(1), IDD is mandatory and always has to be fulfilled by the
insurance intermediary or insurance undertaking

As with Policy Option 1 above, the information to be obtained would be very similar;
however, with some key differences to take into account the specificities of the
insurance sector:

e The necessary information to be collected from the customer as regards the
customer’s knowledge and experience in the investment field under both the
suitability and appropriateness assessments, would capture the nature,
volume and frequency of the customer’s transactions in both
insurance-based investment products and MIiFID financial instruments,
providing a more complete picture for the insurance intermediary or insurance
undertaking;

e Concepts more closely related to the activity of “portfolio management”
under MIFID II (for example, recommendations of specific “transactions”
in insurance-based investment products) would be deleted or adapted in order
to take due consideration of their relevance for the insurance sector;
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e The customer’'s experience and knowledge to understand the “investment
risks” in certain types of transactions and his/her ability to bear those
“investment risks”, would be adapted to refer to the customer’s knowledge
and experience in the “investment field” and their ability to bear “losses”.

e The notion of “group insurance contracts”, namely collective contracts
where more than one person is insured or participating as a contractual party,
would be adequately reflected in the Technical Advice.

e The “professional customer” regime in Annex II to MIiFID II, would not
be applied one-to-one to the insurance sector, without consideration of
the lack of an existing customer classification regime under the IDD
(notwithstanding an exemption for large risks in certain cases regarding the
distribution of non-insurance-based investment products).

In addition, as regards Article 54(9) of the draft MIiFID II Delegated Regulation, EIOPA
would seek to avoid any confusion or legal uncertainty with provisions on Product
Oversight and Governance (POG) in the envisaged Delegated Act under IDD on POG,
by not copying across Article 54(9).

e Option 3 - Specific approach for IBIPs
This Option consists in taking a materially different approach to MIFID II with regard

to the assessment of suitability by including, in EIOPA’s Technical Advice, a
requirement for substantively different types of information to be obtained from the
customer in order to fully take into account the customer’s “basic needs” and certain
“insurance-specific elements” of an insurance-based investment product. The option
would put a stronger focus also on the protection elements within the insurance-based
investment product (e.g. biometric risk cover). The approach is also linked to
argumentation that insurance-based investment products can be particularly
complicated products for consumers to understand, as compared to potentially
substitutable financial instruments under MIFID II. In addition, not all the provisions
envisaged under Articles 54 -56 of the draft MIiFID II Delegated Regulation would be
copied across.

Depending on the national interpretation of the “the demands and needs test” in
Article 20(1), IDD, this might reflect information requirements already required under
the “demands and needs” test. However, the scope of the “"demands and needs” test
is not explicitly referred to in the Technical Advice under this option®®. In addition, not
all the provisions envisaged under Articles 54 -56 of the draft MIiFID II Delegated
Regulation would be copied across.

This approach has as a starting point that a homogeneous in-depth analysis
should be carried out by insurance intermediaries or insurance undertakings to
safeguard the suitability of the insurance product for the customer.

8 As stated on page 5, the Commission’s empowerment for delegated acts under Article 30(6), IDD, does not explicitly
refer to the information to be obtained under the “demands and needs” test.
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This approach would consist in taking the information to be obtained from the
customer under the suitability assessment under MiIFID II (as set out in Policy Option
1) as a starting point and substantively adapting this not only to the language and
concepts of the insurance sector, but most importantly, including other types of
information to be collected from the customer in order to ensure that insurance-based
investment products meet not only the investment needs of the customer, but also,
and in some cases, what is perceived to be the basic insurance-specific needs of the
customer.

EIOPA’s online survey on the IDD in early 2016°° indicated that some stakeholders
suggested to include information, under the suitability assessment, such as age,
marital status, insurance coverage, risk tolerance, insurance period, health, existing
obligations, dependant family (or other) persons, tax and social security, the
customer’s income and wealth, information on the source of their regular income, and
their reason to seek advice from the distributor. The aforementioned criteria of
information to collect from customers would differ from the information to collect
under the MIFID framework for the assessment of suitability.

Option 3 would capture the following additional information elements to be included in
the suitability assessment (a type of “suitability assessment plus”) to capture all
possible relevant aspects for understanding the “insurance-specific needs” of the
customer (to the extent that those would not already be captured under the
requirements laid down in the MiIFID II delegated act®®) and make a decision whether
to buy an insurance-based investment product or not:

e Personal data (customer’s age, personal characteristics, the place of residence);

e The reasons for purchasing a life insurance product (retirement, protection of
family in case of death, investment);

e Information about persons to be covered/protected under the policy;
e The customer’s employment and level of education;

e Information regarding the customer’s tax and social security situation.
e The customer’s income and wealth;

e The customer’s existing investment and insurance portfolio;

e The customer’s existing financial obligations (loans, debts etc.);

e the customer’s liquidity expectations;

e The reason for seeking advice from the insurance intermediary or the insurance
undertaking, in particular expectations from the contract in terms of coverage,
duration and any financial risks related to the contract to be concluded.

59 Online survey in preparation for the Call for Advice from the European Commission on the delegated acts under the
Insurance Distribution Directive: https://eiopa.europa.eu/Pages/Consumer-Protection/Online-survey-Call-for-Advice-
from-EC-IDD.aspx

50 1t is also worth noting that some of these elements have been addressed by ESMA regarding MiFID in their
Guidelines on certain aspects of the MIFID suitability requirements 21 August 2012 | ESMA/2012/387, see para. 22 on
page 6: https://www.esma.europa.eu/sites/default/files/library/2015/11/2012-387 en.pdf
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4- Analysis of impacts
Option 1 - Fully consistency with MIFID II
Impact on insurance intermediaries and insurance undertakings’ economic position

The impact will differ depending, in particular, on whether the insurance intermediary
or insurance undertaking in question are already subject to MiIFID II provisions (for
example, if they are already licensed to carry out regulated activities under MiFID II).
In this case, additional costs would be avoided and insurance intermediaries or
insurance undertakings would not need to adopt new procedures. In the case of
insurance intermediaries or insurance undertakings, which are not yet subject to
MIFID II provisions, insurance intermediaries would benefit from the knowledge and
procedures already available for the distribution of financial instruments to retail
clients under MIFID II provisions.

However, the application of MIFID II concepts to the insurance sector could have
potential cost implications if these MIiFID concepts do not fit with the distribution of
insurance-based investment products. This is namely the case, where
concepts/terminology contained in MIFID II (e.g. execution of orders, portfolio
management) do not exist in the insurance sector and where the MIFID framework
allows for assumptions with regard to the assessment of suitability and
appropriateness of professional clients, as there is no specific client classification in
IDD (other than an exemption for "large risks").

Impact on customer protection

This policy option would ensure a high level of consumer protection, notwithstanding
that the assessment of suitability and appropriateness according to Article 30, IDD
would need to be complemented by the "demands and needs" test of Article 20(1),
IDD. In the latter case, the distributor has to specify the demands and the needs of a
customer and has to provide the customer with objective information about the
insurance product in a comprehensible form to allow that customer to make an
informed decision.

Impact on competition and market structures:

From a competition perspective, this option promotes a consistent level of protection
of customers and a level playing field across financial sectors, in line with Recital 56,
IDD and the fact that the provisions of Article 30, IDD are virtually identical to
equivalent provisions in MiFID II.

Option 2 - MIFID II + adaptation to insurance

This Option consists in reflecting insurance specificities with regard to the information
to be acquired, by the intermediary and insurance undertakings, under the suitability
and appropriateness assessments, while ensuring consistency with the assessment of
suitability and appropriateness under the draft MIiFID II Delegated Regulation. In
addition, notwithstanding the requirement to obtain certain information from the
customer under the suitability and appropriateness assessments, a specific legal
reference to the fact that the “demands and needs” test under Article 20(1), IDD,
always has to be carried out, has been added.
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Under this policy option, EIOPA would:

() Set the level of detail of information to be collected from the customer at
an appropriate level and deliver consistent investor protection and avoid
the risk of regulatory arbitrage by ensuring regulatory consistency with
the draft MIFID II Delegated Regulation, as requested by the European
Commission;

(i) Notwithstanding the existing reference at Level 1 to the “demands and
needs” test, explicitly recognise at Level 2 that the “"demands and needs”
test is mandatory and always needs to be fulfilled, even in the case of
the suitability and appropriateness assessments. The “demands and
needs” is left to further national interpretation during the IDD
implementation; and

(iii) Take account of the fact that concepts/terminology contained in MiIFID II
(e.g. execution of orders, portfolio management) do not exist in the
insurance sector and other concepts (e.g. collective insurance contracts)
would need to be introduced.

Through this option, EIOPA delivers regulatory consistency to the extent possible with
the equivalent provisions in the draft MIFID II Delegated Regulation (taking into
account, the particular specificities of insurance products/distribution channels
compared to MIFID financial instruments/firms) and thereby promotes a consistent
level of consumer protection across financial sectors and a level playing field for firms.

Analysis according to the estimated impact on stakeholders

The following stakeholders and impacts have been assessed and are elaborated in
slightly more detail than the other two policy options due to the fact that it is EIOPA’s
preferred policy option:

e Impact on customer protection.
Pros

In this respect, this policy option has the following positive impacts in terms of
customer satisfaction:

In case of the appropriateness assessment:

e Customer selection is made directly on the products required and there are
lower costs and a prompter service for the customer, which takes into account
their risk appetite, is provided. Customers are also not required to bear
additional costs arising from the provision of advice, unlike with the suitability
assessment.

e Potential additional costs passed on to the customer through the need for the
insurance intermediary and insurance undertaking to request additional
information over and above what is required when purchasing a suitable
substitutable product, can be avoided.

e The explicit inclusion of insurance-specific concepts provides more legal
certainty under the delegated acts.
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In case of the suitability assessment:

Customers are helped to achieve the level of awareness of their knowledge on
key issues related to insurance-based investment products. Support is provided
to understand the characteristics, benefits and limitations of the insurance
product. This focuses information on the investment element of the life
insurance product, given that such products can incorporate a structure, which
makes it difficult for customers to understand them and makes the consumer
aware of the increased risk that can be connected to the investment element so
that the product is more suited to their own needs.

A number of additional questions to the customer relating to their personal
situation (see Option 3 below), irrespective of his/her level of financial literacy,
would be avoided, with the avoidance of additional costs for the customer to
bear and a possible deterrent effect for purchasing insurance-based investment
products.

The explicit inclusion of insurance-specific concepts provides more legal
certainty under the delegated acts.

Cons

On the other hand, also this policy option may have the following negative
impacts:

Questions to the customer which relate to their personal situation, depending
on the relevance of these questions in relation to the level of sophistication of
the customer and the extent to which they are not captured under “"knowledge
and experience in the investment field” in Article 30(2). EIOPA could mitigate
this potential negative impact further by issuing guidance on aspects relating to
the personal situation of the customer, which are not caught by “knowledge and
experience in the investment field”.

Impact on the economic position of insurance intermediaries and insurance
undertakings:

Pros
In this respect, this policy option has the following positive impacts:

Depending on the approach taken at national level, the insurance intermediary
or insurance undertaking would be not required to collect more information
from the customer, irrespective of their level of financial literacy and would be
required to collect more information when selling an insurance-based
investment product, as opposed to a substitutable product such as a UCIT,
leading to additional compliance costs. If the insurance intermediary or
insurance undertaking is licensed under both the IDD and MIFID II, they would
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Cons

not be required to comply with two different sets of rules, leading to additional
compliance costs and regulatory arbitrage.

Customer loyalty towards the company, even in the case of the appropriateness
assessment as a sophisticated investor can appreciate the benefits in terms of
cost and efficiency of a non-advised sale as less information has to be collected
from the customer;

Both assessments (appropriateness and suitability) protect insurance
intermediaries or undertakings with reference to the customer's choices.

In the other direction, this policy option may have the following negative impacts:

An extensive list of information to mechanically gather customer data should
not have the unintended consequence of leading to a mere “tick-box” exercise
by insurance intermediaries and insurance undertakings in collecting
information from the customer whilst not increase the quality of the actual
advice provided.

Where only the appropriateness assessment is performed, the insurance
undertaking or insurance intermediary manages limited information. It is
possible that in some Member States, where additional information is currently
collected when an insurance-based investment product is sold based on the
“demands and needs” test, less information to be collected on the basis of the
suitability and appropriate assessments may result in increased costs related to
implementing procedures to supervise the information obtained by the
insurance intermediary or insurance undertaking and costs related to reviewing
the documentation on the basis of the information they receive and provide
information to the customer in order to ensure compliance with the new
regulations.

Impact on competition and market structures:

o From this perspective, this option promotes a consistent level of
protection of customers and a level playing field across financial sectors,
in line with Recitals 10 and 56, IDD and the fact that the provisions of
Article 30, IDD are virtually identical to equivalent provisions in MiFID II.

o The option generates, within Europe, an aligned behaviour across
financial sectors. The assessment of the investment component of the
insurance product will be aligned to other sectors such as banking and
securities, with the result that this will facilitate
intermediaries/undertakings that sell both insurance-based investment
products and MiFID financial instruments, thus substantially reducing
compliance costs and assisting consumers in comparing between
insurance-based investment products and substitutable products such as
UCITS. For insurance products with an investment element, EIOPA seeks
in its technical advice to adequately take into account the specificities of
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insurance products (namely, protection of customers against risks linked
to human life) and the distribution channels.

Option 3_- Specific approach for IBIPs

This Option consists in EIOPA developing relevant criteria to assess whether an
insurance-based investment product is suitable for a customer, whereby EIOPA would
take a materially different approach to MiFID II by including, in its Technical Advice, a
requirement for substantively different types of information to be obtained from the
customer in order to fully take into account the customer’s “basic needs” and certain
“insurance-specific elements” of an insurance-based investment product.

Impact on customer protection

This policy option could ensure a suitably high level of customer protection as with
Option 2, but this approach would require substantively more information to be
obtained from customers, irrespective of whether they are purchasing an insurance-
based investment product or a substitutable product and irrespective of their level of
financial literacy. That said, it could be assumed that more information under this type
of “suitability assessment plus” could lead to a better assessment of the insurance
contract and might be justified by the need for the insurance undertaking or insurance
intermediary to provide additional advice, focussed specifically on the investment
element of the insurance product.

However, customers would face different questions when shopping for retail
investment products and could get the impression of different levels of consumer
protection. In addition, the impact could be more pronounced in Member States where
national regulation does not regulate the timing of obtaining information from, or
delivering information to, the customer. In Member States where such legislation
already exists on the timing of obtaining or delivering information, the customer might
already be used to provide information related to their needs and conditions.

Impact on the economic position of insurance intermediaries and insurance
undertakings

Distributors also subject to MIFID II requirements (i.e. licensed to carry out regulated
activities under MiIFID II) would need to ask their customers a number of additional
questions to gather the necessary information to assess the suitability of substitutable
investment products. This would result in potentially increased operational and
compliance costs.

In addition, as mentioned in relation to Option 2 above, an extensive list of
information to mechanically gather customer data should not have the unintended
consequence of leading to a mere “tick-box” exercise by insurance intermediaries and
insurance undertakings in collecting information from the customer whilst not increase
the quality of the actual advice provided. This could potentially be seen as transferring
legal risk/liability from the distributor to the customer, due to the fact that the
distributor has to follow extensive rules, but not necessarily needs to reflect what is
necessary and best for customers, whereas a more principles-based approach could
avoid the unintended consequence of a “tick-box” approach.
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Impact on competition and market structures:

From this perspective, this option creates additional entry barriers for the distribution
of insurance-based investment products. Additional information to be collected from
the customer could create the impression for the customer that insurance-based
investment products are more complicated or would need more granular information
to achieve the same level of consumer protection compared to other investment
products. At the same time, customer loyalty could increase due to a more deep and
complete analysis of personal needs. This could also reduce cancellation rates of
insurance-based investment products which are not kept until maturity, thus
ultimately increasing the economic benefit to policyholders. To date, no evidence
suggests that all products with insurance-based investment elements would require
more detailed and more burdensome distribution requirements, than potentially
substitutable MIFID II financial instruments.

As referred to above, this approach has the potential to create a heightened risk of
regulatory arbitrage, depending on whether an insurance intermediary or insurance
undertaking is or is not licensed to carry out regulated activities under MIFID II, as
well as IDD.

5- Comparison of options

Regarding the policy issue on the information to obtain under the suitability and
appropriateness assessment, the Impact Assessment compares the three options
developed on the basis of the analysis above.

The preferred policy option for this policy issue is Option 2 (MIFID II + adaptation
to insurance). Both Options 1 (fully consistency with MIFID II) and 2 are very similar
in terms of the benefits and costs which they generate and in promoting a consistent
level of consumer protection across financial sectors and preventing a risk of
regulatory arbitrage. However, the advantage of Option 2 is that insurance
specificities are reflected and thus reducing costs due to a lack of insurance specificity
for insurance undertakings, insurance intermediaries and national competent
authorities.

Option 3 (specific approach for IBIPs) would take into account more the “basic needs”
of the customer (regardless of their level of financial literacy) and potentially some
more insurance-specific elements. However, this approach could create substantial
additional costs for the implementation of the assessment of suitability and
appropriateness, while arguably not going beyond the level of consumer protection
achieved under policy option 2. Furthermore, policy option 3 might involve a possible
risk of regulatory arbitrage. Therefore, the additional costs of policy option 3 are not
justified by tangible benefits for consumers.
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b) The content and format of records and agreements for the provision of
services to customers

1- Problem definition

Failure of insurance intermediaries and insurance undertakings to keep adequate
records of their insurance distribution activities may prevent competent authorities
from adequately fulfilling their supervisory objectives and taking necessary
enforcement action. In that respect, insurance-based investment products represent a
potentially increased risk to consumers.

Failure to keep adequate records of whether an insurance intermediary or insurance
undertaking has complied with all relevant conduct of business obligations regarding
the distribution of an insurance-based investment product, can be particularly
damaging to customers for example, where a customer subsequently suffers financial
detriment as a result of the product sold.

The Insurance Mediation Directive (IMD) did not include formal record-keeping
obligations for insurance intermediaries regarding their insurance mediation activities,
although some Member States may have introduced such obligations in their national
frameworks, given the minimum harmonising nature of the IMD.

The IDD introduces a new framework for record-keep regarding the distribution of
insurance-based investment products under Article 30(4), IDD, which is closely
aligned with the approach taken under the MIiFID I and MiFID II Directive to ensure a
consistent level of protection for consumers and prevent regulatory arbitrage.
Currently, insurance undertakings or insurance intermediaries with regulatory licences
under both MIiFID and IMD are only obliged to maintain records with regard to the sale
of MIFID financial instruments, leading to regulatory arbitrage.

2- Objective

Objective 1: To ensure effective record-keeping requirements regarding the
distribution of insurance-based investment products so as to:

() Enable national competent authorities to fulfil their supervisory tasks and
to impose sanctions under the IDD, where appropriate; and

(i) Ascertain whether insurance undertakings and insurance intermediaries
have complied with all relevant conduct of obligations with respect to the
distribution of insurance-based investment products.

Objective 2: In line with Recital 56, IDD®, the technical advice should, to the extent
possible, bearing in mind the minimum harmonising nature of the IDD and the
particular specificities of insurance products/distribution channels compared to MiFID
financial instruments/firms, ensure regulatory consistency with the delegated acts
under MIFID II in the area of record-keeping.

81 “Insurance-based investment products are often made available to customers as potential alternatives or substitutes
to investment products subject to Directive 2014/65/EU. To deliver consistent investor protection and avoid the risk of
regulatory arbitrage, it is important that insurance-based investment products are subject, in addition to the conduct
of business standards defined for all insurance products, to specific standards aimed at addressing the investment
element embedded in those products. Such specific standards should include provision of appropriate information,
requirements for advice to be suitable and restrictions on remuneration”.

159/837



Objective 3: Bearing in mind Objective 1, it seems appropriate to have a common
understanding of the records which should be kept by the insurance intermediary or
insurance undertakings pursuant to Article 30(4) of the IDD, taking into account the
specificities of insurance products/distribution channels.

3- Policy options

With the intention to meet the objectives set out in the previous section, EIOPA has
analysed different policy options throughout the policy development process.

The section below reflects the most relevant policy options that have been considered
in relation to the respective policy issue, namely information in terms of the
documents which should be kept pursuant to Article 30(4), IDD.

We have also listed relevant options which have been discarded in the policy
development process.

e Option 1- Documentation of appropriateness assessment only

Under this option the record-keeping obligation should include only the documentation
relating to the appropriateness assessment, in line with Article 56 of the draft MIiFID II
Delegated Regulation, thus promoting a consistent level of consumer protection across
financial sectors and preventing regulatory arbitrage. However, specific record
keeping rules for the assessment of suitability were not introduced in the MIFID II
Delegated Regulation.

e Option 2 - Documentation of suitability and appropriateness

Under this option the recording-keeping should include not only the documentation
relating to the appropriateness assessment, but also with regard to the suitability
assessment, thereby going beyond the requirements of Article 56 of the draft MiFID II
Delegated Regulation, but enhancing the level of customer protection due to creating
the need for clear documentation of the suitability assessment.

4- Analysis of impacts
Option 1 —_Documentation of appropriateness assessment only
This option lists the documentation relating to the appropriateness assessment only.

This option is in line with the MIFID II Delegated Regulation and the technical advice
has been adapted in several places to take into account the specificities of the
insurance sector. Member States could introduce this concept at their own discretion.
This approach promotes a consistent level of consumer protection and prevents
regulatory arbitrage across financial sectors. However, the specific record keeping
rules for the assessment of suitability were introduced by ESMA Guidelines and would
not be matched by rules in the insurance sector, as the scope of the ESMA Guidelines
is limited and does not include insurance distributors.

Option 2 - Documentation of suitability and appropriateness

This option lists the documentation relating to both the suitability and appropriateness
assessments.

This option goes beyond the draft MIiFID II Delegated Regulation, but enhances the
level of customer protection. This option can be viewed as specifying the general
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obligation of record-keeping further for insurance undertakings and insurance
intermediaries and, therefore, could lead to higher compliance costs. For firms that
are subject to both the record-keeping rules set in ESMA Guidelines and the record-
keeping rules set in future IDD delegated acts, the compliance costs would be not
increased.

5- Comparison of options.

Regarding the policy issue on the record-keeping with regard to the suitability and
appropriateness assessment, the Impact Assessment compares the two options
developed on the basis of the analysis above.

The preferred policy option for this policy issue is Option 2 (documentation of
suitability and appropriateness). Policy option 2 sets clear expectations for the
record keeping of the suitability assessment, which is of pivotal importance when
providing personal recommendations to customers. The proper record-keeping of
these events can be expected anyway from distributors under the IDD. Policy option 2
allows for the record-keeping in a more uniform way, also allowing national competent
authorities to understand more easily if all underlying regulatory requirements were
met.
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c) Content and format of periodic reports to customers on the services
provided

1- Problem definition

Insurance-based investment products represent a potentially increased risk to
consumers. Failure of insurance intermediaries and insurance undertakings to report
periodically to customers on the services they provide to those customers, for
example, on costs information associated with transactions carried out in relation to
insurance-based investment products, may potentially have adverse financial
consequences for customers. This may be the case where those products do not
continue to meet the customer’s preference, objectives and other characteristics.
Failure to provide periodic reports may, in the long run, inhibit the customer’s ability
to seek legal redress against those entities in the event of mis-selling.

The Insurance Mediation Directive (IMD) did not include formal periodic reporting
obligations for insurance intermediaries regarding their insurance mediation activities,
although some Member States may have introduced such obligations in their national
frameworks, given the minimum harmonising nature of the IMD.

The IDD introduces a new framework for periodic reporting regarding the distribution
of insurance-based investment products under Article 30(5), IDD, which is closely
aligned with the approach taken under the MIiFID I and MiFID II Directive to ensure a
consistent level of protection for consumers and prevent regulatory arbitrage.
Currently, insurance undertakings or insurance intermediaries with regulatory licences
under both MIFID and IMD are only obliged to report periodically to customers with
regard to the sale of MIFID financial instruments, leading to regulatory arbitrage.

2- Objective

Objective 1: Periodic reporting by insurance intermediaries and insurance
undertakings is a key element to ensure transparency, simplicity, accessibility and
fairness across the internal market for consumers. A proactive approach is needed to
restore trust in the financial sector by ensuring that consumers are adequately
protected from the risk of detriment. Consumers are becoming more aware of their
rights and rightfully demand greater transparency, comparability and integrity on the
part of firms.

Objective 2: To ensure effective periodic reporting by insurance intermediaries and
insurance undertakings regarding the services provided in relation to the distribution
of insurance-based investment products so as to:

() Keep customers adequately informed on whether the insurance-based
investment products they have purchased continue to meet their preferences,
objectives and other characteristics; and

(i) Enable customers to seek appropriate legal redress in the event of mis-selling
by those insurance intermediaries and insurance undertakings.
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Objective 3: In line with Recital 56, IDD®?, the technical advice should, to the extent
possible, bearing in mind the minimum harmonising nature of the IDD and the
particular specificities of insurance products compared to MiIFID financial instruments,
ensure regulatory consistency with the delegated acts under MiIFID II in the area of
periodic reporting to customers on the services provided.

Objective 4: Bearing in mind Objective 1, it seems appropriate to have a common
understanding of the content and format of periodic reports to customers on the
services provided pursuant to Article 30(5) of the IDD, taking into account the
particular specificities of insurance products compared to MIFID financial instruments.

3- Policy options

With the intention to meet the objectives set out in the previous section, EIOPA has
analysed different policy options throughout the policy development process in
relation to the content and format of periodic reports to customers on the services
provided pursuant to Article 30(5) of the IDD.

e Option 1: Solvency II approach (Article 185)

The periodic communications to customers should only reiterate what was already
introduced by Article 185 of Directive 2009/138/CE (Solvency II), thus promoting a
consistent approach between IDD and Solvency II.

e Option 2 - Solvency II approach +additional info where relevant

The periodic communications to customers should complement Article 185 of Directive
2009/138/CE (Solvency II), where relevant, with information such as values of each
investment element embedded in the insurance-based investment product and costs
associated with the transactions and services undertaken on behalf of the customer
during the reporting period. A list of information relevant for insurance-based
investment products should be introduced. This would extent the information to be
communicated to the customer, but would enhance the level of consumer protection.

4- Analysis of impacts
Option 1- Solvency II approach (Article 185)

The impact would vary. As the Insurance Distribution Directive has introduced the
concept of periodic communications to customers, limiting the information to existing
information creates no additional burden for insurance undertakings. Furthermore, the
ways of sharing this information with customers should be already established for
insurance undertakings under Solvency II and reiterating this information periodically
should not create additional compliance costs, as Article 185 of Directive 2009/138/CE
(Solvency II) foresees already that the policyholder has to be kept informed
throughout the term of the contract of certain changes. Costs for insurance

52 “Insurance-based investment products are often made available to customers as potential alternatives or substitutes
to investment products subject to Directive 2014/65/EU. To deliver consistent investor protection and avoid the risk of
regulatory arbitrage, it is important that insurance-based investment products are subject, in addition to the conduct
of business standards defined for all insurance products, to specific standards aimed at addressing the investment
element embedded in those products. Such specific standards should include provision of appropriate information,
requirements for advice to be suitable and restrictions on remuneration”.
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intermediaries would depend on the concrete way of gathering and communicating
such information.

Option 2: Solvency II approach +additional info where relevant

The impact would vary depending on the relevance of individual information elements
which would need to be communicated periodically to customers. The list of
information would need to be created, which requires monitoring and compiling of
such information.

5- Comparison of options

Regarding the policy issue on periodic communications to customers, the Impact
Assessment compares the two options developed on the basis of the analysis above.

Option 2 (Solvency II approach +additional info where relevant) is the
preferred option. The list of criteria allows for taking into account the type and the
complexity of insurance-based investment products involved. Furthermore, option 2
makes the costs associated with the transactions and services undertaken on behalf of
the customer transparent, which is required to enhance consumer protection and
attain the above mentioned objectives.
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E. The criteria to assess non-complex insurance-based
investment products for the purposes of point (ii) of point
(a) of paragraph 3 of Article 30

E.1 - Problem definition

Contracts for insurance-based investment products can be complicated and difficult to
understand for consumers. Distributors, either insurance undertakings or insurance
intermediaries, therefore play an important role in processing information for the
consumer and guiding consumers in choosing suitable insurance policies.

Prior to the advent of the IDD, consumer protection standards for the sales of
insurance-based investment products were not considered sufficient at EU level to
reduce the risk of mis-selling of those products, as the IMD did not contain specific
rules for the sale of life insurance products with an investment element. This was
despite the fact that these products are generally more complicated and represent
higher risks for retail consumers than other insurance products.®® In view of this
situation, IDD stipulates additional conduct of business rules for the sale of insurance-
based investment products.

At the same time, it is important to bear in mind that certain types of customers may
be interested in receiving execution-only services and may not be willing to pay for
additional services they do not consider necessary. This may be the case, for instance,
for customers who have a sufficient knowledge of financial markets (a high level of
financial literacy) and are able to make their own investment choices.

In the interests of striking an appropriate balance between the competing
considerations described in the paragraphs above, IDD provides a differentiation
between complex and non-complex insurance-based investment products. Where an
insurance-based investment product is considered to be non-complex, Member States
may allow insurance distributors to not undertake some of the assessments
(suitability and appropriateness) during the sales process that are normally necessary
for the distribution of insurance-based investment products. Since, in these cases, the
consumer does not benefit from the corresponding protection provided by these
assessments, it is critical that only those products that are genuinely non-complex are
sold in this way. The technical advice is concerned with the criteria to identify when
certain types of insurance-based investment products are non-complex.

During the policy development process, the potential substitutability of financial
instruments within the scope of the MiIFID II Directive and insurance-based
investment products governed by IDD needed to be borne in mind, as indicated by the
Commission’s Impact assessment on Packaged Retail Investment Products® and the

53 These products are sold under the general rules that apply to the sale of all insurance products.

64 http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52009SC0556 - Annex 1 - “what are packaged retail
investment products?”:"We do not consider all of the products under consideration to be perfect substitutes. Moreover,
while they do compete for retail savings, it is not always accurate to treat them as being in direct competition. For
example, unit-linked life policies often serve simply as a 'wrapper' for an investment in an underlying fund. In this case
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Commission's call for evidence regarding "substitute" retail investment products,
dated 26.10.2007°.

Baseline scenario

Without binding technical rules regarding the identification of non-complex insurance-
based investment products, there is likely to be different approaches implemented by
different Member States. In particular, this creates the risk of an inadequate level of
consumer protection and in turn risks resulting in cases of mis-selling of insurance
products where consumers are sold products on an execution-only basis, the risks of
which they do not properly understand.

For the analysis of the potential related costs and benefits of the proposed delegated
acts for non-complex insurance-based investment products, EIOPA has applied as a
baseline scenario the effect from the application of the Directive requirements in
Article 30(3)(a)(ii), IDD.

E.2 - Objectives

The Commission’s mandate invites EIOPA to provide technical advice on the criteria to
assess “other non-complex insurance-based investment products” for the purposes of
Article 30(3)(a)(ii), IDD. It is important to note that the IDD provides for a separate
category of non-complex insurance-based investment products under Article
30(3)(a)(i), IDD. This section of the technical advice aims to:

1. facilitate the identification of “other non-complex insurance-based
investments”, such that only those products for which the risks are readily
understood by customers are able to be sold by execution-only;

2. promote the consistent application of the IDD with respect to the identification
of “other non-complex insurance-based investments”; and

3. be consistent with the line taken in the delegated acts expected to be adopted
under Article 25(8) of MiIFID II.

These aims are consistent with the objectives of IDD, which has three general
objectives:

1. to improve insurance regulation in a manner that will facilitate market
integration;

2. to establish the conditions necessary for fair competition between distributors
of insurance products; and

3. to strengthen consumer protection, in particular with regards to insurance-
based investment products.

the ‘competing product' is more accurately described as an alternative channel for the distribution of the investment
fund”.
55 http://ec.europa.eu/finance/finservices-retail/docs/investment products/feedback statement srips en.pdf
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E.3 - Policy Options

With the intention to meet the objectives set out in the previous section, EIOPA has
analysed different policy options throughout the policy development process.

The section below reflects the most relevant policy options that have been considered
in relation to non-complex insurance-based investment products.

Policy option 1 - Extremely restrictive criteria for “other non-complex
insurance-based investments” which existing types of products, not
within the scope of Article 30(3)(a)(i), would not satisfy: On the basis
that insurance-based investment products are considered to be complex where
the investment exposure is not limited to non-complex MiIFID II financial
instruments, this Option would be to effectively prevent insurance undertakings
and intermediaries from distributing, via an execution-only, insurance-based
investment products that are not within the scope of Article 30(3)(a)(i), IDD.

Policy option 2 - Criteria for “other non-complex insurance-based
investments” based on the criteria in MIiFID II for “other non-complex
financial instruments” (Preferred Option): Another possibility would be
only to prevent insurance undertakings and intermediaries from distributing, via
an execution-only sale, “other non-complex insurance-based investments”
where they do not meet criteria related to the complexity of the product, or its
features, taking those defined in the draft MIFID II delegated regulation as a
starting point.

Policy option 3 - Very general or otherwise limited criteria to restrict
the execution-only sale of “other non-complex insurance-based
investments”: This would be based on the perspective that significant
discretion is needed on a national or product level to determine whether a
product is complex. It would also reflect the perspective that the existing
provisions in IDD, such as the “demands and needs test”, already provide
adequate safeguards for customers, as well as potentially the fact that
additional provisions can be introduced on a Member States level where they
are judged to be necessary.

E.4 - Analysis of impacts

Option 1 - Extremely restrictive criteria for execution-only sales of IBIPs not
within the scope of Article 30(3)(a)(i)

Benefits:

e For customers: The rationale of this option is that customers may not be able to
understand the risks involved in such products. Therefore, where the conditions in
Article 30(3)(a)(i), IDD are not satisfied, the distributor would be required to
collect appropriate information from the customer to assess whether the insurance
product is suitable or appropriate for them. In this way, provided the distributor
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properly undertakes these assessments, the risk that the customer purchases a
product that is not apposite for them, or not in their best interests, should be very
small. Therefore, this option provides the highest level of customer protection.

e For industry: A very restrictive approach reduces the risk that insurance
products are sold which are not in the best interests of the customer. Therefore,
this would reduce the risk of mis-selling products, thereby avoiding negative
impacts on the reputation of the industry, or costs to compensate customers.

e For NCAs: Option 1 would have the benefit of higher legal certainty for NCAs.
This is because, where a product does not comply with Article 30(3)(a)(i), IDD
they should not need to further assess whether its features are complex. In turn,
they should also not need to assess the distributor's governance or sales
processes relating to such execution-only sales. Based on this Option, NCAs would
essentially only need to verify that such products were not sold via execution-
only. The advantage of Option 1 is therefore that it can be relatively easily
monitored and enforced.

Costs:

e For customers: This Option would limit the customer’s choice and freedom to
buy insurance-based investment products as responsible adults without the need
to provide information to the distributor on their knowledge and investment
experience.

e For industry: A very restrictive approach as proposed under Option 1, may lead
to a negative impact on the business model of certain insurance undertakings and
intermediaries in those Member States where insurance-based investment
products can currently be sold via execution-only, and thus it may act as a
restraint of trade. The costs of having to conduct at a minimum an
appropriateness assessment may render certain lower cost products as less cost-
efficient, or, in the extreme case, unviable. Where a distributor predominantly or
exclusively sells products via execution-only, this Option is likely to have an
impact on their administration costs, since they would need to modify their sales
process and associated governance framework.

e For NCAs: Where the existing regulatory regime allows for execution-only sales,
having to restrict the existing regulatory regime in this way could increase
monitoring and enforcement costs for NCAs, in particular at the implementation
stage.

Option 2 - Criteria for execution-sales of “other non-complex insurance-
based investments” based on the comparative criteria in MiFID II

Benefits:

o For customers: Option 2 aims to provide an appropriate level of customer
protection, while, compared to Option 1, enabling greater flexibility regarding the
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means of distribution for “other non-complex insurance-based investments”. This
Option, thereby, has the benefit that the overall costs of distribution should be
lower for “other non-complex insurance-based investments”, and thus, in turn,
these products ought to be less costly for customers.

For industry: If the criteria to identify “other non-complex insurance-based
investments” are effective in excluding complex products, the benefits outlined
for Option 1 should also apply for Option 2 that the risk of products being mis-
sold is minimised. At the same time, the benefit of Option 2 compared to Option
1 for the industry is that they would be able to continue to sell a wider range of
non-complex products, or to design such products for sale, via execution-only.
This means that it may be more cost efficient for them to sell non-complex
products. In addition, distributors may be able to sell such products to customers
who would otherwise have been deterred by the need to seek advice or provide
information on their knowledge and investment experience. Therefore, this
Option may have a positive impact on the sales or revenues of insurance
undertakings and intermediaries.

For NCAs: Option 2 will be of benefit to NCAs which do not already have rules
for assessing the complexity of insurance-based investment products by
establishing common principles for evaluating complexity.

Costs:

For customers: In contrast to Option 1, Option 2 would enable insurance
undertakings and intermediaries to offer some, but still a relatively limited, range
of “other insurance-based investments”, which do not satisfy the conditions in
Article 30(3)(a)(i), for sale via execution-only. Based on Option 2, depending on
the current framework within the Member State, customers may be able to
purchase a wider or a narrower range of products via execution-only than they
are currently able to. If the criteria proposed by EIOPA result in less insurance-
based investment products being available for sale via execution-only, then it
can be expected that the costs of purchasing those products may increase. On
the other hand, if the criteria proposed by EIOPA result in more insurance-based
investment products being available, there is in theory a risk that customers may
not understand the structures of those products, and as a result purchase
products that are not in their best interests. However, provided that the criteria
are effective in delineating between complex and non-complex insurance-based
investment products, this risk should not be increased by this Option.

For industry: As with the costs for customers, the costs for the industry will
depend on the current framework within the Member State. This will determine
whether, as a result of the criteria to identify “other non-complex insurance-
based investments”, they will be able to sell a wider or a narrower range of
products via execution-only than they are currently able to. If the criteria
proposed by EIOPA result in less products being available for sale via execution-
only, then it can be expected that the costs of distributing those products may
increase. These costs would be similar to those outlined for Option 1, but would
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be less in their extent. On the other hand, if the criteria proposed by EIOPA
result in more products being available for sale via execution-only, there is in
theory a higher risk that customers are sold products that are not appropriate for
them, with in turn potential negative impacts for the reputation of the industry.
However, provided that the criteria are effective in delineating between complex
and non-complex insurance-based investment products, this risk should not be
increased by this Option.

For NCAs: Option 2 will result in costs for NCAs to verify that insurance
distributors are appropriately applying the criteria. It may also result in costs for
NCAs if the criteria are different from any existing rules in that Member State for
the evaluation of the complexity of insurance-based investment products.

Option 3 - Very general or otherwise limited criteria to restrict the
execution-only sale of “"other non-complex insurance-based investments”

Benefits:

For customers: This Option depends on how Member States implement the
general criteria and the principle of complexity set out in the Directive or the
existing national provisions. Where a wide range of products that do not satisfy
the conditions in Article 30(3)(a)(i), IDD are deemed to be non-complex and are
eligible for sale via execution-only, this approach may positively impact those
retail customers who are highly financially literate. These customers should
therefore be able to benefit from the ability to purchase a wide range of products
at a lower cost. Where only a limited number, or no, products are deemed non-
complex the benefits would be similar to Options 1 and 2.

For industry: Option 3 is likely to provide insurance distributors with a high
degree of discretion, although it would depend on the approach taken in the
Member State. In this case, distributors would have greater flexibility to
determine whether a particular product or product feature is non-complex, for
example based on customer feedback.

For NCAs: Where NCAs have more developed regimes which impose more
detailed requirements already (following IMD), they are likely to retain those
rules and thus benefits are not envisaged. Where NCAs do not currently have
rules in this area, they will have the benefit of greater flexibility to determine the
appropriate framework for the particular national market.

Costs:

For customers: As stated, this option depends on how Member States
implement the general criteria. In the absence of a more prescriptive approach
on a national level, Option 3 entails the risk that customers are sold products
which are not appropriate for them, or that they do not understand the risks of.
This Option therefore heightens the risk of products being mis-sold. This is
because without reasonably precise restrictions on the types of products that are
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non-complex, insurance distributors may consider certain products to be non-
complex, when in fact some customers are not able to understand the associated
risks.

o For industry: In the absence of a more prescriptive approach on a national level
Option 3 entails the risk of a lower level of customer protection, and thus that
market participants can be expected to continue to face reputational risk due to
mis-selling cases.

o For NCAs: In the presence of only very general or limited restrictions on what
constitutes “other non-complex insurance-based investments”, it may be more
difficult for NCAs to supervise and enforce the requirement that insurance
undertakings or intermediaries should only distribute non-complex insurance-
based investment products via an execution-only sale. However, where NCAs
already have a more detailed framework these costs would not apply.

E.5 - Comparison of options

When comparing the costs and benefits of the different policy options, it became
apparent that an overly strict approach would not only be disadvantageous for
insurance undertakings and insurance intermediaries, but also for customers and
potentially for NCAs.

As policy option 1 (extremely restrictive criteria) would contradict the principle of the
customer being responsible for their decisions, and limit the customer’s flexibility in
how they purchase insurance-based investment products, as well as increase
regulatory costs, this Option does not seem adequate. Furthermore, it is questionable
whether the Directive intends for there to be such a restrictive approach at EU level.

Conversely, policy option 3 (very general criteria) does not seem adequate either, as
it does not address adequately the risk of insurance-based investment products being
mis-sold due to the customer not understanding the risks involved.

Therefore, policy option 2 (criteria based on MIFID II) is considered to find
the appropriate balance between the interests of insurance distributors and
those of their customers. It also enables an appropriate degree of flexibility at NCA
level, in providing criteria for other "non-complex insurance-based investments” at EU
level which are still consistent with a minimum harmonising approach. From a
customer’s perspective it seems reasonable to prevent insurance undertakings and
insurance intermediaries from making insurance products available for sale via
execution-only which do not meet the criteria, while enabling customers to execute an
order for products if the criteria are met.
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Annex II: Resolution of consultation comments

Summary of Comments on Consultation Paper EIOPA-CP-16-006

Technical Advice on Insurance Distribution Directive

EIOPA would like to thank Allianz SE, AMICE, AMUNDI, ANASF, Association of International Life Offices, Assuralia, BEUC, BFV -
Bundesarbeitsgemeinschaft zur Férderun, BIPAR, BNP Paribas, British Bankers Association (BBA), Bund der Versicherten (BdV - German
Association of, Bundesverband Deutscher Vermdgensberater e. V. 603, BVI Bundesverband Investment und Asset Management , BVK
Germany, CNCIF - Chambre Nationale des Conseillers en, CSCA French broker Association, 91, rue Saint Laza, Czech Insurance
Association CAP, EFAMA - The European Fund and Asset Manageme, Eurofinas, European Federation of Financial Advisers and Fina,
EUROPEAN FINANCIAL PLANNING ASSOCIATION- EFPA Aisb, Eurosif Aisbl, Fachverband der Versicherungsmakler und Berater in,
Fédération Francaise de I’Assurance (FFA), Federation of Finnish Financial Services, FG2A (Fédération des Garanties et Assurances Affin,
Financial Services Consumer Panel, FNMF, 255 rue de Vaugirard, 75015 PARIS, Forum per la Finanza Sostenibile (FFS), FRENCH
BANKING FEDERATION, Genossenschaftsverband Bayern e.V. (GVB - Bavarian, German Association of Actuaries (DAV), German
Association of Private Health Insurers (PKV, German Banking Industry Committee (GBIC), German Insurance Association (GDV), Institute
and Faculty of Actuaries, Insurance Europe, Insurance Sweden/ Svensk Férsakring, Intesa Sanpaolo S.p.A., IRSG, Italian Banking
Association, Liechtenstein Insurance Association (LVV), MALTA INSURANCE ASSOCIATION, Mediterranean Insurance Brokers (Malta)
Ltd., Slovenian Insurance Association, The Danish Insurance Association, Unipol Gruppo Finanziario S.p.A., Verband der
Automobilindustrie e.V., Verband Deutscher Versicherungsmakler e. V. (VDVM), Verband offentlicher Versicherer (Association of G,
Verbraucherzentrale Bundesverband e.V., and Zurich Insurance Company, CH 8045 Zurich

The numbering of the paragraphs refers to the Consultation Paper EIOPA-CP-16/006

No Name Reference | Comment Resolution

1 Allianz SE General (Il Allianz welcomes the opportunity to comment on IDD Level 2 Noted. We have made
amendments to the

SELIL proposals. technical advice to

O Allianz shares the general intent of IDD incl. Level 2 proposals to address a large
promote consumer protection and needs-based distribution of insurence number of the
products concerns raised.

O Based on Art. 290 TFEU, Level 2 delegated acts need to be based on
the Level 1 texts and must not exceed the material scope of the Level 1 text.

O Based on this principle, several of the proposals need further
consideration, in particular in the following areas
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o] Product Oversight and governance (POG) rules: split of responsibilities
and liability between manufacturer and distributor, definition of target market
and open-ended requirements based on many undefined legal terms. While
the goals are appropriate and acceptable, appropriate flexibility needs to be
be granted to undertakings in defining individual operating solutions which
may take many forms.

o] Conflicts of interest (COI) rules for insurance-based investment
products (IBIPs): may lead to certain open-ended requirements based on
many undefined legal terms. In particular, it should be clarified that general
COI rules should not be used to introduce more restrictive rules on
inducements than thosewhich are covered under the specific rules for
inducements

o] inducements for IBIPs: the simplistic de facto black list approach as
proposed in the consultation paper is not covered by Level 1 and would lead
to unjustified restrictions and discrimination of commission-based sales
models while not giving appropriate room for risk mitigation and holistic
assessment.

o advice (suitability and appropriateness) for IBIPs: limit requirements
to areas with clear benefits for customers

AMICE

General
Comment

AMICE, the voice of the mutual and cooperative insurance sector in Europe
welcomes the opportunity to respond to EIOPA’s Consultation Paper on
Technical Advice on possible delegated acts concerning the Insurance
Distribution Directive (IDD).

We are convinced that it is vital to ensure transparency, simplicity,
accessibility and fairness across the internal market for consumers. The
mutual and cooperative business model is based on customer trust and
accountability. Through their different ownership structure, mutuals have
been established to serve their customer-owners rather than shareholders.
This means that not only do they have an in-built advantage in not having to
run their business in the short-term interests of outside shareholders, but
they can concentrate on running the business in a way that best meets the
needs of their customers with no conflict of interests between owner and
customer. Thus, they have an inherent interest in achieving customer
satisfaction and customer needs are already taken into account in the
product design process and distribution of insurance products.

In order to ensure an effective improvement of consumer protection in

Noted. The general
remarks made have
been addressed to a
large extent through
amendments made to
the technical advice.
In addition, it is not
EIOPA’s intention to
create a de facto ban
on commissions.
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insurance distribution, AMICE considers it be of paramount importance to
underline the following general remarks:

- The final delegated acts should be fully consistent with the IDD level 1
text.

- Given the varied complexity and heterogeneity of insurance products,
we believe that the policy proposals should remain high-level and flexible.

- It is also important to ensure that the industry is given sufficient time
to implement the requirements set out in the delegated acts. In this regard,
the industry should be provided with the final requirements as soon as
possible and a proportionate and pragmatic approach should be taken in
order to avoid unnecessary burden and costs.

- Regarding the product oversight and governance provisions, sufficient
flexibility should be allowed in the determination of the target market.
Further clarifications are needed with regard to the possibility to sell outside
the target market and the requirement for a negative target market
definition.

- Commission-based remuneration should not be considered
systematically as a conflict of interests.

- The types of inducements listed in the technical advice as having a
high risk of leading to a detrimental impact on the quality of the relevant
service to the customer should not result in imposing a de facto ban on
commissions.

- When developing any provisions concerning organisational
arrangements, documentation and reporting requirements, EIOPA should
take into account the principle of proportionality.

- The final technical advice should be consistent with the Solvency 11
Directive and its delegated acts which have increased the requirements in
terms of internal control and underwriting policies.

AMUNDI

General
Comment

Amundi is the No.1 European Asset Manager and in the Top 10 worldwide
with AUM up to €1,000 billion worldwide at the end of June 2016.

Located at the heart of the main investment regions in more than 30
countries, Amundi offers a comprehensive range of products covering all
asset classes and major currencies. Amundi has developed savings solutions

Noted.
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to meet the needs of more than 100 million retail clients worldwide and
designs innovative, high-performing products for institutional clients which
are tailored specifically to their requirements and risk profile.

The Group contributes to funding the economy by orienting savings towards
company development.

Amundi welcomes the possibility of providing an answer to this consultation
as far as life insurance contracts are a major distribution channel for our
retail funds. We do appreciate the sound approach taken by EIOPA on many
topics in this consultation. We understand that it is not possible to ignore
MIFID 2 as well as previous works of the Commission and ESMA in the field of
investor protection. Nevertheless, as long as the development of capital
markets in the EU is a key objective of the Commission and of the Council
and Parliament, it is essential to have more retail investors taking some risk
when investing their savings. This is also essential in order to provide them
with a minimum level of return in the present context of interest rates.

Association General AILO is grateful for the opportunity to comment upon the draft Technical Noted.
of Comment Guidance and where appropriate to offer comments specifically in regard to
International cross border operations of life insurers.
Life Offices
Assuralia General Assuralia is the Belgian Insurance Association and the representative body Notgd. We appreciate
. . . . . the importance of
Comment for mutual, co-operative and joint-stock insurance companies in Belgium

since 1920. It represents more than 98 % of the Belgian insurance market
(de Meelissquare 29, 1000 Brussels, European Transparency Register nr.
0026376672-48).

As a general remark Assuralia wishes to highlight the importance of sufficient
implementation time for the industry. The further elaboration of the
requirements on product oversight and governance, inducements, suitability
and appropriateness, conflicts of interest and reporting could require
significant changes to current business models and organizational structures.
After the Commission adopts the delegated acts, Member States still have to
transpose the requirements into national law. Therefore it is key that (i) the
industry is provided with the final requirements as soon as possible and (ii) a
proportionate and pragmatic approach is taken in order to avoid unnecessary
burden and costs. Such approach should leave room for an efficient

sufficient
implementation time
for the industry. EIOPA
intends to comply with
the deadline for
providing the technical
advice, provided by
the European
Commission.
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implementation of the IDD requirements at national level. Existing national
rules that pursue the same objectives and reflect the principles in the
technical advice, should not be adapted for the sake of formality only.

BEUC

General
Comment

BEUC welcomes EIOPAs draft which sets out reasonable conditions to ensure
that the enhanced consumer protection framework, as coined by the
Insurance Distribution Directive (IDD), is being put to practice.

Product Oversight and Governance requirements are a welcome step towards
preventing consumer detriment in the first place. In this perspective we
would like to stress that the POG rules covering e.g. the target market, the
product testing and monitoring should be detailed sufficiently and should
cover all insurance products under the IDD, including non-life insurance
policies.

Additionally, we recommend that POG rules should be publicly available, for
the sake of transparency and enforcement.

Next to this we strongly support EIOPAs stance on scrutinising very specific
types of inducements, which are highly prone to causing detriment to
consumers. This draft does not introduce an overall prohibition of
inducements, but gives more guidance on how to cope with the clear IDD
provision that inducements don‘t have a detrimental impact on the quality of
the relevant service to the consumer.

In that perspective, this approach warns explicitly for specific types of
remuneration schemes. Schemes whereby e.g. the distributor receives
substantial additional benefits upon reaching certain sales targets or whereby
distributors touch excessively high commissions are impossible to align with
the obligation to act in the best interest of consumers.

Therefore, we strongly back EIOPAs ambition to reduce the mis-selling of
insurance-based investment products in order to restore consumer’s trust in
this sector.

We suggest that a Delegated Regulation is highly preferable to ensure
consistent implementation across member states.

Noted.

BFV -
Bundesarbeit

General
Comment

Die Ausgestaltung der ‘technical advice’ durch mdgliche delegierte Rechtsakte
sollte nicht den in den Trilog-Verhandlungen erzielten Konsens in Frage

Noted.
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sgemeinscha
ft zur
Férderun

stellen oder sogar widersprechen. Begriindung:

Neben EU-Kommission haben EU-Parlament und EU-Rat an den Trilog-
Verhandlungen teilgenommen. Letztere beiden sind die Entscheidungsorgane
der EU-Rechtssetzung. Der EU-Rat reprasentiert (mit jeweils einem Vertreter)
die Regierungen der EU-Mitgliedstaaten. Daher werten wir die Ergebnisse der
Trilog-Verhandlungen auch als maBgeblichen Wunsch der Mitgliedstaaten,
dass verschiedene Regelungen in ihrer Ausgestaltung bzw. Tiefe der
jeweiligen nationalen Gesetzgebung vorbehalten bleiben soll. Insbesondere
zu nennen ist hier die (Abschluss)Verglitung der Versicherungsvermittler,
Provisionen (Versicherungsvertreter) und Courtagen (Versicherungsmakler).
Hierzu erfolgt in der IDD kein Provisionsverbot, sondern ausdricklich die
Regelung (in Artikel 22), dass die Mitgliedstaaten die Annahme oder den
Erhalt von Provisionen (oder anderen monetaren oder nichtmonetaren
Vorteilen) im Zusammenhang mit der Vermittlung von
Versicherungsprodukten beschréanken oder untersagen kénnen.

Daher beflirworten wir, dass weder durch EU-Kommission noch durch EIOPA
Uber die Ausgestaltung delegierter Rechtsakte Verschdrfungen erfolgen bzw.
den extra den Mitgliedstaaten vorbehaltenen Regelungen vorgegriffen wird
oder die nationalen Regelungsmdglichkeiten nachtraglich eingeschrankt
werden.

Dass die Mitgliedstaaten in dem vorgesehenen Rahmen frei entscheiden
kdénnen, ob sie es bei den Vorgaben der IDD belassen oder partiell
weitergehende Regulierungen vornehmen, ist sinnvoll. Denn dadurch kann
nationalen Unterschieden Rechnung getragen werden. Das erléutern wir hier
kurz am Beispiel Deutschland: Zu den von der IDD umfassten
Versicherungsvermittlern zahlen auch Versicherungsmakler. Diese gehdren
nicht zum Vertrieb der Versicherer sondern sind Dienstleister der Kunden, die
diese beauftragen. Der deutsche Gesetzgeber hat u. a. im VVG sehr deutlich
gemacht, dass ein Versicherungsmakler, im Gegensatz zu einem
Versicherungsvertreter, nicht von einem Versicherer, sondern von einem
Kunden mit einem Vermittlungsgeschaft betraut wird. So steht der
Versicherungsmakler im Verhaltnis zum Versicherer auf der Seite des Kunden
als dessen Interessenwahrer und Sachwalter. Das hat auch haftungsrechtlich
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weitreichende Konsequenzen. Der Bundesgerichtshof hat bereits am
22.05.1985 mit dem sogenannten Sachwalterurteil (Az.: IVa ZR 190/83)
dokumentiert, dass Versicherungsmakler Sachwalter des Kunden sind und als
solche tatig sein mulssen.

Daher darf ein Versicherungsmakler auch kein Versicherungsvertreiber /
Versicherungsverkaufer sein. Hier ist auch die Benennung der IDD zu
kritisieren. Ein Versicherungsmakler besorgt seinen Mandanten passenden
Versicherungsschutz. Das ist eine Diensleistung fir die Kunden, aber nicht
der Vertrieb fur die Produkthersteller.

BIPAR

General
Comment

BIPAR welcomes the opportunity provided by EIOPA to comment on EIOPA
consultation paper on technical advice on possible delegated acts concerning
the insurance distribution directive.

As referred to by EIOPA in its consultation paper, the IDD aims to establish
the conditions necessary for fair competition between distributors of
insurance products and to create more opportunities for cross-border
business. We believe however that the excessive nature of some of the
proposals will act as a deterrent to these key objectives.

BIPAR believes that the IDD delegated acts should take the form of
directives. This would give some flexibility to the Member States to apply the
level 2 rules taking into consideration their national specificities.

BIPAR welcomes the principle of proportionality that is introduced in EIOPA
policy proposals. However it fails to understand how the so many detail
requirements proposed by EIOPA will be complied with by small or micro
enterprises intermediaries.

For the sake of legal clarity, BIPAR believes that it should be made clearer in
EIOPA proposals that bespoke insurance contracts are not covered by EIOPA
policy proposals on POG.

BIPAR believes that it is crucial that EIOPA policy proposals on POG do not
lead to a loss of entrepreneurial autonomy for insurance intermediaries.

BIPAR is the European Federation of Insurance and Financial Intermediaries.
It groups 53 national associations in 30 countries. Through its national
associations, BIPAR represents the interests of insurance intermediaries

Noted. A number of
the concerns raised
have been addressed
to a large extent in
revisions madeto the
final technical advice.
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(agents and brokers) and financial intermediaries in Europe. More
information on BIPAR and on the important role of intermediaries can be
found on: www.bipar.eu.

BNP Paribas

General
Comment

BNP Paribas welcomes EIOPA’s consultation on technical advice on possible
delegated acts concerning the Insurance Distribution Directive and is pleased
to contribute its views.

Noted.

10

British
Bankers
Association
(BBA)

General
Comment

INTRODUCTION

The BBA is the leading trade association for the UK banking sector with 200
member banks headquartered in over 50 countries with operations in 180
jurisdictions worldwide. Eighty per cent of global systemically important
banks are members of the BBA. As the representative of the world’s largest
international banking cluster the BBA is the voice of UK banking.

We have the largest and most comprehensive policy resources for banks in
the UK and represent our members domestically, in Europe and on the global
stage. Our network also includes over 80 of the world’s leading financial and
professional services organisations. Our members manage more than £7
trillion in UK banking assets, employ nearly half a million individuals
nationally, contribute over £60 billion to the UK economy each year and lend
over £150 billion to UK businesses.

BBA welcomes the chance to comment on the Consultation Paper on
Technical Advice on possible delegated acts concerning the Insurance
Distribution Directive. Our comments are focused on our main area of
concern amongst our members, Section 4, which addresses the roles of
‘manufacturer’ and ‘distributor’. In doing so we are keen to reinforce the
view that retail banks are (in general) distributors, not manufacturers, of
insurance products.

Noted.

11

Bund der
Versicherten
(BdV -
German
Association
of

General
Comment

As Germany’s most important NGO of consumer protection related to private
insurances (with about 50.000 members) we would like to thank EIOPA for
the opportunity to publish comments on this consultation. We consider IDD
as one of the most important legislative projects on EU level - besides KID
for PRIIPs and PPP/PEPP - in order to enhance consumer protection which, as
EIOPA has confirmed many times, is “at the centre of its strategy”.

IDD aiming only at a "minimum harmonizing” needs strong and precise Level

Noted, in particular
regarding the concerns
on so-called non-
complex IBIPs, where
we have substantially
amended our technical
advice on execution-
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2 Delegated Acts, because in some Member States like Germany the already
achieved level of consumer protection must not be lowered by the
forthcoming national implementation of IDD. That is why we welcome this
Draft Technical Advice mainly on POG, on inducements, and on suitability and
appropriateness assessment.

But we do not see any practical use and advantage of so-called non-complex
IBIPs (Q 19 to 21). Quite the contrary we definitely see the danger that the
proposed criteria of non-complex IBIPs may be mis-used by manufacturers
and by distributors in order to override the IDD regulation on suitability and
appropriateness assessment as well as to counter-balance the PRIIPs-
Regulation which tries to establish a level-playing field between retail
investors products and insurance-based investment products. We clearly try
to show how to minimize the importance of this product category, which may
be useful for retail investor products but not for IBIPs.

Our comments on this consultation are of course deeply linked and updated
to the comments we already had published on the former consultations
related to IDD:

O Online survey in preparation of the Call for Advice from the European
Commission on the delegated acts under the Insurance Distribution Directive,
EIOPA, January 2016

O Proposal for Guidelines on product oversight & governance
arrangements by insurance undertakings and insurance distributors, EIOPA,
January 2016

O Guidelines for Cross-Selling Practices, ESAs, March 2015

O Proposal for Guidelines on product oversight & governance
arrangements by insurance undertakings , EIOPA, January 2015

O Conflicts of Interest in direct and intermediated sales of insurance-
based investment products, EIOPA, July and December 2014

Additionally we had elaborated comments on the two EIOPA consultations on
PPP/PEPP in October 2015 and April 2016 as well as on KID for PRIIPs (EIOPA
/ ESAs, February and August 2015, January 2016). For further information
EIOPA may take into consideration these comments or just contact us
directly.

only business.

12

Bundesverba
nd Deutscher

General
Comment

Wir bedanken uns flr die Gelegenheit, im Rahmen der EIOPA-Konsultation zu
den Level 2-MaBnahmen im Rahmen der IDD eine Stellungnahme abgeben zu

Noted.
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Vermoégensb
erater e. V.
603

dirfen. Diese nutzen wir gerne und flihren wie folgt aus:
L.

Als altester und mitgliederstarkster Berufsverband vertreten wir seit 1973 die
Interessen von derzeit rund 11.000 Mitgliedern und Mitgliedsunternehmen
mit insgesamt mehr als 37.000 Vermdgensberatern, die monatlich Gber
400.000 Beratungs- und Verkaufsgesprache flihren. Zugleich fihlen wir uns
auch den Interessen der rund 6 Millionen Kundinnen und Kunden unserer
Verbandsmitglieder verpflichtet.

Die Beratungs- und Vermittlungsleistungen unserer Mitglieder beschranken
sich satzungsgemaB nur auf bundesaufsichtsamtlich gepriifte Produkte des
Finanzdienstleistungsmarktes. Hierzu zdhlen zahlreiche Alters-
vorsorgeprodukte, Versicherungsvertrage jeglicher Art, Bausparvertrage,
Investmentfondsprodukte sowie die Vermittlung von Baufinanzierungen. In
der Regel sind unsere Mitglieder Kleinunternehmen, die nahezu ausschlieBlich
als natirliche Personen arbeiten.

Ausdriicklich mdchten wir betonen, dass unseren Verbandsmitgliedern die
Vermittlung von Produkten des sog. Grauen Kapitalmarktes satzungsgemanB
untersagt ist.

Wir legen an dieser Stelle besonderen Wert auf die Feststellung, dass die
Mitglieder unseres Verbandes sich bei ihrer Arbeit zudem seit Uber vier
Jahrzehnten bereits an den 1973 vom Bundesverband Deutscher
Vermoégensberater fir seine Mitglieder aufgestellten ,Richtlinien fir die
Berufsausibung” und den ,Grundsatzen fir die Kundenberatung” orientieren.
Lange bevor Begriffe wie Vertriebscompliance aufkamen, war dies in unserem
Verband schon gelebte Praxis.

I1.

Die Zielrichtung der europdischen Insurance Distribution Directive (IDD)
begriiBBen wir.

Wir haben sowohl die Entwicklung der IMD, wie spater auch der IDD auf
europaischer Ebene von Anfang an aktiv begleitet. Im Rahmen des nun
vorgelegten Konsultationspapieres zu den mdglichen Delegierten Rechtsakten
halten wir einige grundsatzliche Ausfiihrungen aber flir dringend erforderlich,
um auch sicherzustellen, dass die Level 2-MaBnahmen der tatsachlichen
Intention der Richtlinie entsprechen - und diese nicht konterkarieren.

Wir gehen dabei im Folgenden nur auf einige besondere Aspekte - gerade
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aus Sicht eines Vertreibers - ein, die jedoch fir die Mitglieder unseres
Verbandes von sehr groBer Relevanz sind.

13

BVI
Bundesverba
nd
Investment
und Asset
Management

General
Comment

As representatives of the German fund and asset management industry, BVI
has been following the IDD negotiations from the onset for reasons of level
playing field. We are convinced that equal standards for conduct of business
at the point of sale are indispensable in order to achieve effective investor
protection and create a fair competitive environment for all investment
products marketed to retail investors. BVI therefore welcomes the
opportunity to comment on EIOPA’s draft suggestions for the technical
implementation of the Insurance Distribution Directive.

Against this background, we fully agree with the approach described in the
Commission’s mandate that alignment with the MiFID II regime should be
sought in every area in which there is no fundamental difference in the
wording of the provisions in the IDD and MiFID II respectively. In our view,
the draft technical advice presented by EIOPA strikes the right balance
between accounting for peculiarities of insurance products and distribution
models on the one hand and striving for consistency with MiFID II in specific
wording, or at least in the quality of regulation, on the other. We highly
appreciate the efforts dedicated to this challenging exercise and would like to
strongly support and encourage EIOPA to remain committed to this general
approach.

Delegated acts are, however, not foreseen for every relevant aspect of the
IDD regime. As regards information about costs, for instance, the Level 1
framework does not explicitly mandate specification of further requirements
at Level 2. Nonetheless, since the wording of the relevant Article 29(1)(c)
and second subparagraph of IDD on cost disclosure is nearly identical with
the wording of Article 24(4)(c) and second subparagraph of MiFID II, we
would welcome an initiative by EIOPA to work towards further alignment in
detail by appropriate Level 3 measures.

As regards the policy proposals for IDD implementation, we would like to
comment on the following selected aspects of the consultation paper:

Noted, in particular
regarding EIOPA
working on disclosure
of inducements at
Level 3.

14

BVK
Germany

General
Comment

First of all we like to say that we fully agree with the comments given by
BIPAR. But we like to stress that we also refer to our letter sending to EIOPA
on the 30.5.2016 in which we give some comments on the guideline 13 pp(
for the intermediary who does not manufacture a product)

Noted. Revisions have
been made to EIOPA’s
technical advice on
product oversight and
governance, which

182/837




Regarding guideline 13 - the aspect of proportionality is very important.
There should be also no mixture of responsibility between the insurer and the
intermediary. Guideline 16 - the requirement of obtaining all necessary
information is much to far and can violate the legal obligation of § 86 HGB.

Regarding guideline 18- the obligation of giving information can not be wider
than the obligation regulated by the German law ( § 86 Abs.2 HGB)

address some of these
concerns.
Proportionality is
important for EIOPA,
but also ensuring a
consistent level of
consumer protection
across the market.

15

CSCA French
broker
Association,
91, rue Saint
Laza

General
Comment

The Chambre Syndicale des Courtiers d’assurance (CSCA) is the sole
employers’ organisation representative of insurance and reinsurance broking
in France. It has around 900 members representative of 22,000 employees
and over 70% of the sales realised by the profession.

It participates actively in the work of BIPAR and associates itself fully with
research being conducted by the latter as part of the EIOPA consultation on
delegated acts.

Nevertheless the CSCA wishes to highlight here certain specific features of
the French market and also the way broking is carried on in France.

The CSCA stresses that the French market for the distribution of insurance
has the following features:

- an extremely open architecture that allows all forms of distribution (direct,
general agents and brokers, representative agents);

- a dense network across the whole country;
- strong competition between the different forms of distribution;
- a wide variety of products;

- a general duty of advice set down in writing imposed on the different
categories of insurance mediation vis a vis private and corporate clients in
distribution accessible to all clients;

- remuneration, for most players, charged in the form of recurring
commissions which guarantees, at the same time, the recurrence of advice to
the insureds at a cost necessarily less than a billing in fees for each time
advice is given throughout the life of the contract.

As regard broking, all company sizes are catered for from very small SMEs to
large accounts even though the there is a very high proportion of SMEs

Noted. Revisions have
been made to the
technical advice which
address, to a large
extent, the concerns
raised.
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(889%) resulting in strong proximity to customers.

It is absolutely essential that equivalent conditions of competition in the
various forms of distribution are guaranteed and which are also respectful of
the status of those insurance intermediaries and of the characteristics of the
national market so as not to penalize any particular form of insurance
distribution or impede client access to a free choice of market player. It
would be particularly interesting to see how compatible the demands
advanced by EIOPA are with a market consisting, for the very large majority,
in small companies.

It is also fundamental that the conditions for the exercise of the profession
favour the customer’s interests particularly when it comes to advice and
support throughout the life of the contract.

A factor also giving structure to the market, if put into effect, is the principle
of proportionality stated in the Directive taking into account therefore the
business carried on, the nature of the insurance products sold and the type of
distributor.

As regards POG, we will come back to this below. The approach (1) must
take into account the fundamentally different forms of administrative
licensing to which insurance undertakings and distributors are subject, (2)
the fact that some EU member countries are characterised by non-advisory
selling which means that there should not be monolithic application which
does not take account the types of national requirements relating to
regulated distribution professions.

Furthermore, remuneration in the form of a commission should not be
stigmatized out of principle since it is remuneration for the provision of a
service. In addition, it should also be seen here in the context of national
legislation that already provides for an imperative obligation of advice-giving.

The CSCA confirms that French domestic legislation has already introduced a
legal arrangement - soft law - that is particularly binding as regard the
written obligations falling on the distributor (insurance intermediary) and
which fully justifies the charging of a commission which when revealed to the
customer, whatever form it takes (proportional remuneration in the form of a
commission or fee) crystallizes sufficiently the necessary counterparty to
work carrying a high liability risk for the distributor and cancels any risk of
conflict of interest.

The CSCA would, finally, remind you that a delegated act relates solely to a
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non-essential act which is not a characteristic of the subjects which EIOPA
has been called upon to comment. The CSCA supports the view that these
acts should follow the legal regime of the Directive leaving the Member State
all the latitude and flexibility to transpose the resultant provisions into their
own national legislation.

16 Czech General On the offset, we would like to emphasize the need for sufficient gc’tfgéigigspf‘he need
Insurance Comment implementation time for insurance companies. Delegated acts will bring ppreciat
L ) ; for sufficient
Association completely new requirements and processes. Especially, the SMEs that are implementation time
CAP mostly established in our market, may experience difficulties to implement: P o
. X s - : . for firms, although it is
develop, launch, test and monitor all requirements within provided timeline Ultimatelv a matter for
(if the deadline is not sufficiently long enough). The shorter implementation Y
. . L ! the European
period the higher costs it will bring. Lo
Commission, rather
than EIOPA.
17 EFAMA - The | General EFAMA welcomes the opportunity to comment on EIOPA’s draft suggestions rNeOt:Sé Lrlj\epfgtlﬁig:rfor
European Comment for the technical implementation of the Insurance Distribution Directive 9 q
Fund and (IDD). E-IOPA to work on
Asset disclosure of
Manageme We agree with the approach described in the Commission’s mandate that inducements at Level

alignment with the MiFID II regime should be sought in every area in which
there is no fundamental difference in the wording of the parallel provisions in
the IDD and MIFID II. We agree that, given the substitutability of products
covered by IDD and by MiFID II, the starting point should be alignment
between the two sets of requirements unless differences in the Level-1 texts
exist and there are clearly justifiable reasons for reasons of investor
protection to create diverging approaches. In our view, the draft Technical
Advice presented by EIOPA strikes the right balance between accounting for
peculiarities of insurance products and distribution models on the one hand
and striving for consistency with MIFID II in specific wording, or at least in
the quality of regulation, on the other. We highly appreciate the efforts
dedicated to this challenging exercise and strongly support and encourage
EIOPA to remain committed to this general approach.

Delegated acts are not foreseen for every relevant aspect of the IDD regime,
thus requiring EIOPA’s further efforts. Especially with regards to information
about costs the Level-1 framework does not explicitly mandate specification
of further requirements at Level-2. Nonetheless, since the wording of the
relevant Article 29(1)(c) and second subparagraph of IDD on cost disclosure
is nearly identical with the wording of Article 24(4)(c) and second

3.
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subparagraph of MiFID II, we see no justifiable reason why EIOPA should not
continue to work towards further detailed alignment by appropriate Level-3
measures.

18

Eurofinas

General
Comment

Eurofinas Response to the EIOPA Consultation Paper on Technical Advice on
possible delegated acts concerning the Insurance Distribution Directive

Eurofinas, the voice of consumer credit providers at European level welcomes
the opportunity to respond to the Consultation Paper on Technical Advice on
possible delegated acts concerning the Insurance Distribution Directive.

Eurofinas supports the work of the European Insurance and Occupational
Pensions Authority (EIOPA) in promoting transparency, simplicity and
fairness in the market for insurance products and services across Europe.

Who we are and why we are concerned

As a Federation, Eurofinas brings together associations throughout Europe
that represent finance houses, universal banks, specialised banks and captive
finance companies of car or equipment manufacturers.

The products sold by Eurofinas members include all forms of consumer credit
products such as personal loans, linked credit, credit cards and store cards.
Consumer credit facilitates access to assets and services as diverse as cars,
furniture, electronic appliances, education etc. It is estimated that together
the Eurofinas members financed over 423 billion Euros worth of new loans
during 2015 with outstandings reaching 981 billion Euros at the end of the
year.

In addition to the provision of consumer loans, companies represented by
Eurofinas distribute insurance products on an optional and ancillary basis.
Insurance products distributed include, among others, asset protection
insurance, loan protection insurance and liability insurance. These insurance
products are distributed either directly by consumer credit firms or by
partners (retailers, dealers, etc.) that are part of their supply chain.

Eurofinas represents a specific part of the insurance mediation sector that is
very different from traditional brokerage. Eurofinas members, as well as their
partners, play a crucial role in the distribution of insurance products across
Europe. They are in direct contact with both insurance undertakings and
policy holders.

Noted. Revisions have
been made to the
technical advice which
address, to a large
extent, the concerns
raised.
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Especially product oversight and governance (POG) arrangements are of key
importance for the Eurofinas constituency as it may impact product creation
and distribution alike. Since our members only distribute retail insurance
products, please note that this response only covers EIOPA’s technical advice
with regard to POG.

We contributed to the earlier consultations of the EIOPA on guidelines for
(draft) preparatory guidelines on POG. In our response, we highlighted the
specificities of insurance distributors. Hence, we welcome EIOPA’s new
proposals on POG and take this opportunity to reiterate our position on the
topic.

Introductory observations

We understand the background of the EIOPA’s work on technical advice in
the context of the Insurance Distribution Directive and we support the
objective to enhance firms’ diligence with regard to product design and
distribution.

In fact, “product validation” processes are common features within financial
organisations including insurance companies. These processes are very
similar to the proposed POG arrangements and have often been put in place
as a voluntary initiative to improve internal practices. Ultimately, both
processes can contribute to improving the internal understanding of product
characteristics and contractual conditions for all staff involved in their
creation and distribution. However, we do not think that POG arrangements
can address the specifics of each transaction and prevent individual conflicts
between manufacturers and end users. They should therefore remain a high-
level set of standards.

The Insurance Distribution Directive was developed to encompass a wide
range of insurance products, including investment-based insurance products.
We see an important role for the EIOPA to ensure that rules that were
designed for investment-based insurance shall be applied only to these type
of products.

Specific observations
Relevance of concepts

We think that many concepts used in the EIOPA’s proposals are especially of
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relevance to investment type products. They do not match the characteristics
of mass market products of fairly basic technical nature. For example, the
identification of a target market makes sense when establishing an investor
profile but is of little use when the product is designed to serve, by definition,
a large market.

Also, the concept of “consumer interest” is very subjective and difficult to
implement in practice. Although we agree that products should be created
and distributed to respond to end users’ interest, this concept cannot be used
as a standard to assess providers’ behavior. For example, if this concept may
be implemented in the context of an advisory and personalised transaction, it
would not be realistic to transpose it in other distribution models.

Responsibility

We strongly believe that individual responsibility should be at the heart of
supervisors’ policy. This is valid for firms and consumers alike.

Ultimately, the responsibility of contracting an insurance policy lies with the
consumer. Consumers are free to select the insurance product offered to
them. This obviously requires from consumers to compare different offers
and “shop around”. The industry should not endorse the responsibility of
restricted market search activity by consumers.

We also think it is important to make a distinction between the responsibility
of manufacturers and distributors. In this respect, we agree with the EIOPA
that new rules on POG should not extend and transfer to distributors the
responsibilities of manufacturers’ vis-a-vis their products. The main
responsibility for product oversight and governance of insurance products
remains with manufacturers, as is the case in the banking field.

Proportionality

We very much agree with the EIOPA that product oversight and governance
arrangements must be proportionate to the level of complexity and the risks
related to the products as well as the nature, scale and complexity of the
relevant business of the regulated entity.

We believe that mis-selling is primarily the result of corporate decisions taken
by individual firms - which may not be shared by other market participants
and can be corrected by enhanced enforcement and supervision. We feel that
adding on a layer of standards may in fact be counter-productive unless
sufficient flexibility is guaranteed to adjust to various business models and

188/837




products.

Sufficient flexibility should also be allowed to adapt to the number and
diversity of industry operators, market characteristics and products. Against
this background, we think EU legislation, such as the Insurance Distribution
Directive (IDD), should be used as a reference standard against which
compliance can be assessed. We fear that without the introduction of such
standard, there will not be any uniformity in the application of these
guidelines.

19
European General
Federation of | Comment
Financial
Advisers and
Fina

20 EUROPEAN General One of MIFID II main innovations is the requirement that investment rNeOt:EciiLn F:'Zrtlzceuslta;or
FINANCIAL Comment institutions ensure and prove that persons who provide investment advice EI%PA togproqvide some
PLANNING and information about financial products and services are adequately trained ‘dance on
ASSOCIATIO and have the necessary knowledge in order to be competent to fulfill their Eu' led d
N- EFPA Aisb obligations set out in article 25 of MiFID II. nowledge an

In the same way, IDD recognizes on its Recital 28 the importance of
guaranteeing a high level of professionalism and competence among
insurance, reinsurance and ancillary insurance intermediaries and the
employees of insurance and reinsurance undertakings who are involved in
the sales of insurance and reinsurance policies. Therefore, the standard of
professional knowledge of intermediaries and employees is established in
article 10 and Annex I of IDD.

Professional standards within ethics codes, which need to be lifted, are the
most effective way of ensuring the compliance of these requirements. These
are cross-cutting requirements. They must match the level of complexity of
activities preparatory to, during and after the sales of insurance and
reinsurance policies. Ancillary insurance intermediaries should be required to
know the terms and conditions of the policies they distribute and, where
applicable, rules on handling claims and complaints.

As the Consultation Paper states, the Commission mandate invited EIOPA to

competence, specially
in relation to conflicts
of interest,
inducements and
assessment of
suitability and
appropriateness.
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achieve as much consistency as possible in the conduct of business standards
for insurance-based investment products under IDD on the one hand and
financial instruments under MIFID II on the other, where there is no
fundamental difference in the wording of the provisions on the IDD and
corresponding provisions in MiFID II.

Consequently, it is essential that EIOPA monitors the implementation of
provisions stated in article 10 of IDD, which are oriented

towards the protection of clients. So that, as Member States may have
different staff training plans to achieve the required knowledge and ability
(ex. Article 10 IDD), EFPA would like to suggest the appropriateness that
EIOPA provides some guidance in order to ensure a consistent level of staff
knowledge and competence in all Member States for better protection of
clients. In this sense, as the Consultation itself states in Question 18 that it
might be useful for EIOPA to provide some guidance on that issue “given
that this point is not addressed in this technical advice™, EFPA suggests that
EIOPA provides some guidance on knowledge and competence, specially in
relation to conflicts of interest, inducements and assessment of suitability
and appropriateness.

According to this approach, EFPA, whose main objective is to promote the
compliance of high professional standards and ethical codes, is pleased to
response to EIOPA"s Consultation.

To sum up, EFPA considers that the importance of article 10 of IDD is beyond
doubt, and may be remarked among all the innovations that are introduced
by IDD. To raise standards in the insurance advice, and to ensure staff
training and the exclusion of persons who lack the appropriate skills,
knowledge and expertise, constitute a priority in order to achieve a provision
of insurance services governed by principles of honesty and integrity.

21

Eurosif Aisbl

General
Comment

Eurosif promotes the inclusion of Environmental, Social and Governace
considerations in retail insurance products. These considerations should be
taken into account throughout the investment life-cycle and in the marketing
and distribution strategy. Retail investors need to be able to understand the
risks of the products in which they invest by assessing the financial risks and
ESG-related risks. An important aspect to be considered is that different
products will not have the same type of risk attached and avoiding a “one-
size-fits-all” approach is essential. As already mentioned in previous
consultations, techniques such as visual approaches to make the risk
information more accessible to retail investors are worth exploring and can

Noted.
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have greater impact if combined with textual risk description. Finally, Eurosif
wishes to draw attention to the importance of a forward-looking approach in
assessing risks, whether financial or ESG-related, in order to complement the
historical, backward looking approach. To make successful long-term
decisions, an investor needs to understand not only the past performance
and risks involved of a certain fund, but more importantly, to understand
how current risks are dealt with and what the forward-looking approach is on
risk-management (i.e. carbon emissions, corporate governance practices,
etc).

22

Fachverband
der
Versicherung
smakler und
Berater in

General
Comment

The Professional Assocition of Insurance Brokers and Insurance Consultants
in the Austrian Federal Economic Chamber is the Federation of all (about
4.000) Austrian Insurance Brokers.

Most of the Austrian Insurance Brokers are small or micro enterprises (SME),
established near to the consumer in the High Street of each and every city
and village. They render personalised services to mostly local private clients
and smaller businesses. They are confronted with growing competition from
alternative forms of distribution. Many intermediaries are SME type
enterprises servicing SME’s in all sectors of the economy at regional or
national level. These brokers follow increasingly their clients abroad when
they export or import or set up branches or subsidiaries outside their national
borders.

The Professional Assocition of Insurance Brokers and Insurance Consultants
in the Austrian Federal Economic Chamber welcomes the opportunity
provided by EIOPA to comment on EIOPA consultation paper on technical
advice on possible delegated acts concerning the insurance distribution
directive.

As referred to by EIOPA in its consultation paper (paragraph 3.3), the IDD
seeks to establish the conditions necessary for fair competition between
distributors of insurance products and to create more opportunities for cross-
border business. We believe however that the excessive nature of some of
the proposals will act as a deterrent to these key objectives.

We believe that the IDD delegated acts should take the form of Directive.
This would give some flexibility to the Member States to apply the level 2
rules taking into consideration their national specificities.

We welcome the principle of proportionality that is introduced in EIOPA policy
proposals. However it fails to understand how the so many detail

Noted. A number of
the concerns raised
around, for example,
product oversight and
governance, have
been addressed
through revisions to
the technical advice.
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requirements proposed by EIOPA will be complied with small or micro
enterprises intermediaries.

For the sake of legal clarity, we believe that it should be made clearer in
EIOPA proposals that bespoke insurance contracts are not covered by EIOPA
policy proposals on POG.

We believe that it is crucial that EIOPA policy proposals on POG do not lead
to a loss of independence for insurance intermediaries.

23

Fédération
Francgaise de
I’Assurance
(FFA)

26 bo

General
Comment

Different distribution models are currently in place in Europe depending on
national consumers’ protection provisions and local conditions and practices.
While Anglo-Saxon model prescribes a ban of commission and allows
execution only sales, other models, like in France, favour a general duty of
advice, the cost of which is shared by all customers throughout commission
based remuneration.

These differences were acknowledged by IDD colegislators which allowed
Member states to opt for one system or another.

As a consequence, EIOPA’s technical advice for delegated acts should not
place one model above others nor call into question different solution working
out well in several markets.

In this respect, the FFA considers that :

O EIOPA should take better account of existing national rules that
pursue the objective of providing the customer with a product which fits its
objectives, interests and characteristics. As an example, we hardly see the
advantages of a granular definition of the target market where mandatory
advice, as in France, requires to ensure that the product will be adapted to
the personal situation, needs and demands of a specific customer. On the
contrary we do think that a granular definition of a target market at the
product design level would reduce customers’ choice and even exclude them
from having a suitable insurance coverage.

O Commission-based remuneration should not in itself be viewed as
giving rise to conflicts of interests. From our point of view, Eiopa’s choice as
to conflicts of interests should not lead to stigmatize one type of
remuneration or situation but instead should allow a case by case
examination of potential detrimental effect on customers, in consistency with
Member states’ own regulation and distribution model.

Noted. The concerns
raised have been
largely addressed
through amendments
made to the technical
advice. In particular,
EIOPA would like to
stress that its policy
proposals do not
favour one form of
remuneration model
over another.
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Federation of
Finnish
Financial
Services

General
Comment

We welcome that EIOPA has taken proportionality as a starting point in the
product governance rules. This is important as intermediaries acting as
distributors are normally very small undertakings or actors. As many
intermediaries usually distribute several insurance products from several
several insurance companies, there should not be overlapping or
accumulating duties for the intermediaries. In addition, tied agents will be
mostly covered already by insurance company “s POG principles, as they are
tightly connected to the insurance company s business and distribution
structure. In addition, proportionality is important as the Guidelines deal
with all kinds of insurance products (simple and complex products, risk
insurance and investment related insurance).

We also welcome EIOPA “s approach to place Preliminary Guidelines on
product governance as a basis for product governance rules on IDD level 2
measures. As the insurance undertakings and intermediaries are already
implementing these preliminary rules, any unnecessary changes to these
rules should be avoided as much as possible. However, we are concerned by
potential retroactive application of the proposed POG requirements. The POG
requirements should apply only to newly designed products and products that
will “significantly change” after the implementation date of such
provisions.This also ensures consistency with Article 25 of the IDD.

Rules on product governance should also leave room for product innovation
and create a suitable environment for recent and future digital development
in the ways products are developed and distributed.

We also find it very important that EIOPA will stick to the mandate given at
level 1 IDD directive. This concerns both EIOPA proposals on product
governance and other parts of conduct of business rules in the consultation.

We welcome the high level principle approach in the other parts of EIOPA
proposals.

Noted, in particular as
regards
proportionality. As
regards retroactive
application of POG
requirements, this is
ultimately a question
of legal interpretation
of the Level 1 text for
the European
Commission.
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FG2A
(Fédération
des
Garanties et
Assurances
Affin

General
Comment

The FG2A France (“Fédération des garanties et assurances affinitaires
France”) is a federation bringing together industry players operating on the
affinity and add-on insurance and warranty market in France. Our federation
comprises leading French and international market participants. Insurance
products distributed by our members include, but are not limited to, mobile
phone insurance, motor insurance, travel insurance and services and
payment insurance.

Noted.
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We welcome the opportunity to answer this consultation on Technical Advice
on possible delegated acts concerning the Insurance Distribution Directive.

Affinity products are “niche” products that are very specific both in terms of
the nature of the risks covered, small premiums, and their ancillary nature.
These characteristics justify that such products are treated differently than
other insurance products. Hence, we would like to remind that the vast
majority of “affinity products” distributed by our members will fall under the
exemption regime stated by the Article 1 3) of the Directive and therefore
will not have not to comply with its new requirements, for instance the
Product Oversight and Surveillance (POG) provisions.

However, the FG2A France believes that, whatever the legal regime to which
they are subject to, all the players of an affinity value chain have a common
interest in defining more clearly a common vision of their role and
responsibilities within the value chain. This is fully aligned with the objectives
pursued by the product and oversight surveillance regime as stated by POG
in IDD. Only this common and agreed vision can ensure products
sustainability and customer trust. Therefore FG2A France is committed to
communicating these standards to all our its members in order to promote
best practice in our industry.

Moreover, in 